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Tue New York Court of Appeals has 
affirmed the judgments of the lower 
courts in the case of Shipman v. The 
Bank of the State of New York, growing 
out of the Bedell forgeries, holding the 
bank liable to reimburse its depositors a 
large amount paid out on forged in- 
dorsements of their checks payable to 
non-existent payees. We await publi- 
cation of the decision before making 
further comment on this case. 


In another part of the JouRNAL under 
the title ‘‘ Interior Bank Examinations ” 
we call attention to the fact that while 
other branches of the banking business 
are well up, that relating to interior, as 
distinguished from public, examination 
of condition is wofully defective in 
method. We there quote the language 
of the comptroller that in almost every 
case where fraud, forgery or embezzle- 
ment has been found to exist, the dis- 
covery has been made by the public ex- 
aminer, and not by those whose greatest 
interest it would seem to be to watch 
and supervise the bank’s affairs, namely, 
the owners or directors. In striking ex- 
emplification of this are two cases of de- 
falcation which have recently come to 








light, and which will be found briefly 
noted in our news column. Ina report 
from the state of Maine, we see ‘‘an- 
other good man gone wrong” in the 
person of Marshall C. Percival of the 
Shoe & Leather National Bank of Au- 
burn. Supposed deficit, $100,000. The 
cashier attempts suicide. Bank Exam- 
iner Parker making an examination and 
in a few days will make known the full 
facts. . The president states neither he 
nor the directors can tell what the loss 
will be until the examiner has made his final 
report. Of course they cannot. How 
could they? With the system—or rather 
lack of system—of superficial interior 
examinations that are in vogue in too 
many of our banking institutions it is 
impossible for bank directors to know at 
all times the exact condition of a bank. 
With all confidence in their officers, 
little or no attention is paid to the con- 
dition of the bank other than to examine 
the figures that are laid before them in 
their weekly report. 

The second defalcation case is none 
other than that of the late president of 
the Ninth National Bank in this city 
whose misappropriation, discovered 
after his death, foots up the enormous 
sum of four hundred thousand dollars. 
Elsewhere this is made the subject of 
more extended comment. 

Bhese constantly recurring losses, di- 
rectly traceable to lack of proper super- 
vision and examination, speak volumes 
in favor of the ferreting out and inau- 
guration of some plan of interior bank 
examination which will become an effect- 
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ive check upon future pilfering or mis- 
appropriation, and the covering of the 
act by fictitious book entries, or juggling 
with special deposits. Take either of 
these latest cases at their early stages. 
It is highly improbable that either the 
$100,000 by Percival or the $400,000 by 
Hill, was abstracted atonce. Beginning 
with a comparatively small sum, month 
by month, and year by year, it increased 
in volume until finally the ultimate dis- 
covery. 

The reader may say: If a man is de- 
termined’ to be dishonest, he can so 


‘cover up his deficiencies as for a long 


time to make discovery of them impos- 
sible. We contend this is not so. A 
practical and thorough examination of a 
bank by its officers, directors, or experts 
specially employed, would not only act 
as a deterrent and remove temptation 
from the path of many who might other- 
wise be tempted, but would render any 
extensive defalcation an impossibility. 

To the end that the subject may re- 
ceive thorough discussion, and that 
some good may come out of it, we in- 
vite contributions as outlined elsewhere. 
Reader, do not hesitate or decline be- 
cause you think you have neither liter- 
ary style nor time. You may have 
given the subject much thought and at- 
tention, and possess ideas of much 
value. Will you not give others the 
benefit of them? 


Under the new banking law of Kan- 
sas, the business of private banking is 
regulated as follows: 


Sec. 17. It shall be unlawful for any individual, firm 
or corporation to transact a banking business, or to 
receive deposits for a longer period than six months 
immediately after the passage and approval of this act, 
without having first transmitted to the bank commis- 
sioner a verified statement of the resources and liabili- 
ties of such individual, firm or corporation; said state- 
ment shall be made in accordance with sections five 
and eighteen of this act. The bank commissioner shall 
thereupon have power to examine into the conditions 
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and affairs of such bank, and shall within thirty days 
from the receipt of such statement, make such exam- 
ination, and if such bank has in all respects complied 
with the provisions of law applicable thereto said 
commissioner shall issue to such individual, firm or 
corporation, under his hand and@ seal a certificate 
showing the amount of capital paid in and that the 
same is authorized to transact a general banking 
business as provided by this act. Any person vio- 
lating the provisions of this section, either individ- 
ually or as an interested party in any association or 
corporation, shall be guilty of a misdemeanor, and on 
conviction thereof shall be fined in the sum of not less 
than three hundred dollars or more than one thousand 
dollars or by imprisonment in the county jail not less 
than thirty days or more than one year, or both such 
fine and imprisonment. 


This is certainly a great improvement 
upon the method adopted by the North 
Dakota legislature, who absolutely pro- 
hibited the carrying on of the business 
by individuals or firms, unless they or- 
ganized and formed a banking corpora- 
tion under the act. 

AN interesting question to those who 
take negotiable paper from payees, is 
whether the writing by the payee of words 
of sale or assignment over his signature 
instead of a mere blank indorsement, 
makes the payee a mere assignor, or an 
indorser? If indorser, he is liable on 
dishonor, on proper steps taken. If as- 
signor, he is not. If indorser, the sub- 
sequent holder before maturity can en- 
force against prior parties free from 
equities. If assignor, he cannot. An 
instructive discussion of this question 
will be found in this number, by the su- 
preme court of Minnesota. The payee 
of a negotiable note transferred it by the 
following writing over his signature. 


For value received I hereby assign and transfer the 
within note, together with all interest in and rights 
under the mortgage securing the same, to L. D. Cooke. 


A majority of the court hold that this 
writing did not qualify the indorsement 
of the payee, and he is liable as an or- 
dinary indorser. Two justices dissent. 
The rule on the subject is that any 
words in an indorsement which clearly 
demonstrate the indorser’s intention to 
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qualify it, will have that effect. The 
difference in the cases, is in the applica- 
tion of that rule. In the present case, 
two of the justices think that the lan- 
guage of the indorsement, by expressing 
the purpose for which the indorsement 
was made, excludes the implication of 
any other purpose, and consequently 
excludes the implication of conditional 
liability, which would arise from a blank 
indorsement. The majority hold other- 
wise; that the expression of the purpose 
of assignment does not exclude the im- 
plication of conditional liability, but 
that to do this, the intention must be 
clearly and unmistakably expressed by 
the use of the words ‘‘ without recourse ” 
or some equivalent expression. 

The cases on the subject are cited in 
the opinion of the court. The greater 
number hold that words of formal as- 
signment, do not destroy the character 
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of indorsement. The court finds but 
two contra, one from Alabama and one 
from Michigan. 


THE attention of our readers is di- 
rected to the decision of the supreme 
court of New York in the case of Bank 
of Syracuse v. The Wisconsin Fire & Ma- 
rine Ins. Co. Bank, published herein, 
wherein the latter, as collector and 
holder of proceeds of a draft owned by 
the former and sent through the insol- 
vent Fidelity bank for collection, is held 
not entitled to retain the proceeds as 
against the original owner. We have in 
course of preparation, for publication in 
the next issug, an article wherein this 
latest decision, the Gresham decision, 
and many other cases involving the 
question of passing of title by credit to 
account, will be compared and analysed. 


STATE TAXATION OF NATIONAL BANK NOTES. 


On another page we publish the de- 
cision of a district court in Iowa holding 
national bank notes not exempt from 
municipal taxation. The subject is one 
of considerable interest, and opinions, 
non-judicial as well as judicial, differ 
upon the power of a state to tax these 
instruments. The exempting clause in 
the Revised Statutes is as follows: 

All stocks, bonds, treasury notes and other obliga- 
tions of the United States shall be exempt from taxa- 
tion by or under state or municipal or local authority. 
Section 3701. 

The question, therefore, depends upon 
whether national bank notes are to be 
regarded as obligations of the govern- 
ment within the meaning of this section. 
As early as 1869 this question was con- 
sidered by the supreme court of In- 
diana,* and the conclusion reached that 
the national bank currency was not ex- 
empt. The court said that these notes 
“‘were not obligations of the United 
States in any proper sense of that ex- 


*Board of Commissioners v. Elston, 32 Ind. 27. 


pression, as they do not rest primarily 
on the promise of the government to 
pay them as her own debt, but simply 
on her promise that she will amply in- 
demnify herself in her own bonds, and 
only after failure of the bank and for- 
feiture of the bonds to her will she re- 
gard herself as finally liable.” The 
point was taken in this case that the 
notes were exempt by reason of the pro- 
visions of section 13 of the act of June 
30, 1864 (Rev. Stat. section 5413) which 
is as follows: 

SEc. 13. And be it further enacted that the words 
“obligation or other security of the United States 
used in this act shall be held to include and mean all 
bonds, coupons, national (bankt) currency, United 
States notes, treasury notes, fractional notes, checks 
for money of authorized officers of the United States, 
certificates of indebtedness, certificates of deposit, 
stamps, and other representatives of value of what- 
ever denomination, which have been or may be issued 
under any act of congress. 

This contention was disposed of by 
showing that the words quoted in the 
section were technical and had reference 


only to identical words in another sec- 


+Amended Feb. 18, 1875, by inserting the word 
“ bank.” 
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tion providing a penalty for counterfeit- 
ing, and were not intended to define 
‘* obligations ” as used in the exemption 
clause. 

The question next arose in North 
Carolina in 1873,{ and the court decided, 
without discussion, that it was within 
the power of the state to tax national 
bank bills, until Congress forbids them 
to be taxed. 

The point subsequently came up for 
decision in Miussissippi,§ where a con- 
trary view was taken, The court held 


tLilly v. Board of Commissioners, 69 N.C. 300; see 
also, Ruffin v. Board of Commissioners, 69 N. C. 498, to 
the same effect. 

§ Horne v. Greene, 52 Miss. 452; year 1876. 


PAYMENT OF CHECKS 


In the course of banking practice an 
occasional experience arises, not alto- 
gether pleasant, where a check payable 
to John Smith, has been paid to an im- 
personator of the payee, and the amount 
has been lost. Very important, then, is 
the question of responsibility. Can the 
bank charge the payment, or must it ac- 
count for the amount? Two classes of 
cases may be stated wherein the ques- 
tion of responsibility has arisen and 
been decided. 


1. Where the bank has paid a check to a party 
of the same name as the payee, but not the per- 
son intended by the checkdrawer. 

2. Where the bank has paida check to the 
party intended by the checkdrawer but who is 
in fact a fraud and impersonator, and not en- 
titled to the payment. 
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that national bank notes were obliga- 
tions of the national government, as 
well as treasury notes, the only differ- 
ence between the two being that the 
government is primarily liable for the 
legal tenders, and secondarily liable for 
the national bank currency,upon the fail- 
ure or default of the national bank issuing 
the notes. In Mississippi, therefore, it 
is settled they are non-taxable. The 
present decision in lowa takes the view 
that the national bank currency is not 
primarily, or in any proper sense, an 
obligation of the United States, and the 
notes are therefore taxable. The ques- 
tion has never been settled by the su- 
preme court at Washington. 


TO 


IMPERSONATORS. 


Class one has been the subject of an 
article in a previous Journal.* The 
cases are there reviewed, and their re- 
sult shown to be that the bank is not 
entitled to charge the payment, it not 
being according to the order of the de- 
positor, or authorized. The rule, so es- 
tablished, has not been without the dis- 
sent of minority judges, nor are the 
authorities so numerous or weighty in 
its support as to prevent an enlightened 
court from taking a view more in conso- 
nance with principles of justice. We 
argue, at length, in the previous article 
for a rule of non-liability in such cases, 
on the ground that the bank, having 
paid to the party named as payee, has 


*Payment of check to party of same name, 3 Bank- 
L. J. ror. 
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fulfilled the order; that without the gift 
of clairvoyance, it would be impossible 
for it to go further and ascertain the 
real intention in the checkdrawer’s 
mind; that by paying to the party 
named, although not the party intended, 
it has done its best with the light it has, 
whereas the depositor has not done his 
best, for having it in his power he has 
omitted to more explicitly designate the 
precise person intended. Consequently, 
the payment has been according to his 
order, and is chargeable, 

Leaving this subject as discussed in 
a former Journal, we approach class two, 
which comprises cases where the bank 
has paid a check to the precise person 
intended by the checkdrawer, but who 
in fact is not the payee supposed. The 
impersonator has engaged in some 
transaction with the checkdrawer assum- 
ing the name of a person known to the 
latter by name, or perchance, being of 
the same name, and in consummation 
the check is drawn payable to the order 
of that person, is delivered to the im- 
personator under the assumption that he 
is that person, and is paid by the bank. 
In this class of cases, the payment is 
held chargeable, and the depositor 
loses. The distinction between the two 
classes is this. In class one, while pay- 
ment is made to a party of the same 
name, the recipient 7s not the party in- 
tended by the checkdrawer. In class 
two, while the money equally goes 
astray, the person to whom it has been 
paid, ts the party intended, and here the 
courts will not allow the customer to 
saddle upon the banker, the result of his 
own mistake. 

For the latest illustration of class two, 
we have a highly interesting case from 
Milwaukee, Wis. published elsewhere in 
this number. The facts of the case are 
set forth in full, and disclose a web of 
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fraud,through which a check was finally 
given to one, impersonating another, 
unique in the annals of crime. The 
bank is held blameless, and not respon- 
sible for the mistake. Other cases of 
this class are cited in the opinion. A 
further case, not there cited, which is to 
the same effect is Hoge v. First National 
Bank in the Appellate Court of Illinois, 
18 Bradwell, 501. The facts and decis- 
ion may be briefly detailed as of interest 
in this connection. 

William Rob‘ns, who lived temporar- 
ily at Chebanse, made application by 
mail for a loan on certain property situ- 
ated near Lockport, Ill. He produced 
an abstract of title, in which the prop- 
erty was shown to belong to William 
Robins (but this William Robins was 
another party living at Lockport, and of 
whose existence the lender did not 
know). Title appearing good, a bar- 
gain was made and note and mortgage 
executed by the false Robins. For the 
loan, a draft was given on the First Na- 
tional Bank of Chicago, payable to the 
order ‘of William Robins, and sent to 
him. Neither the lender or his agent 
ever saw Robins; all the business was 
done by correspondence. The draft 
was paid by the First National Bank, 
and when the fraud was discovered, the 
lender made demand, and then sued the 
bank for its amount, on the ground that 
it had been paid on a forged indorse- 
ment. But the bank’s payment was up- 
held. Says the court: ‘‘ The draft was 
paid upon the indorsement of the precise 
person who was in the conception and 
present to the mind of the drawer and 
sender of it. There is, under the cir- 


cumstances of this case, no question of 
negligence on the part of the defendant 
bank to be considered. The case pre- 
sents a question of factonly. The draft 
was paid to the exact party to whom it 
was made payable.” 
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Recurring to the case just decided, in 
its general discussion of the law, we 
note the court, in laying down the rule 
of non-liability of the bank under the 
facts disclosed, has the following to say 
upon the general subject of a bank’s 
duty in paying checks, which has appli- 
cation to cases embraced by us in class 
one. 


The question for the bank is, ‘For whom was this 
money intended by the drawer?’ And the name is 
but one means of determining that question. In Lon- 
don, where there are several thousand John Smiths, 
the identification of the name alone would be a poor 
guide, ina case where John Smith should present a 
check or bill for payment. But it is the duty of the 
bank 1n such a case to look for further identification 
of the person, and to make no mistake in paying to the 
person intended by the drawer. 


This is in accord with the few decided 
cases under class one—cases of payment 
to party named but not payee intended 
—which we have enumerated in a pre- 


vious number, which have been ably — 


dissented to by minority judges, and the 
doctrines of which we have humbly 
contended against, as unjust and op- 
pressive. 

Banker, think of it. 


Your customer, 
living in another part of the city, draws 
his check payable to the order of John 
Smith. John Smith enters the bank and 
is identified as being of that name by a 


responsible party. According to this 
doctrine, you cannot safely pay on that 
alone. ‘‘It is the duty of the bank in 
such a case to look for further identifi- 
cation of the person, and to make no mis- 
take in paying to the person intended by the 
drawer.” If this is not the John Smith 
intended and you pay, yousuffer. Tobe 
safe, therefore, you must ascertain if he 
is the person intended. You must as- 
certain the intention of the depositor. 
Intention is an action of the depositor’s 
mind. In some instances you might 
gather his intention from outside cir- 
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In many, he alone can 
This task you must 


cumstances. 
communicate it. 
perform to be safe. 

It is clear that business cannot be 
conducted under such conditions. It is 
utterly impracticable. Where is the 
banker to get the time to resolve himself 
into an investigating committee and 
scour the town looking up the intentions 
of his depositors regarding the payees 
of all checks not coming through the 
clearing-house or other banks, but pre- 
sented over the counter by strangers? 
Where is the depositor to get the pa- 
tience to calmly acquiesce while his pay- 
ments are being delayed and the banker 
is playing football with his credit? 

Such a course of dealing does not enter 
into contemplation in defining the con- 
tract of bank and depositor. And yet, 
to hold that it is the banker’s duty to do 
this, implies such a contract. The im- 
plication is not justified by the ordinary 
course of dealing between banker and 
customer. With as much reason might 
it be held that where a check is payable 
to bearer, it is the banker’s duty to as- 
certain the particular bearer intended by 
the depositor, and payment to any other 
bearer would be unauthorized. The 
duty in the direction of greater safety in 
the payment of checks to identical pay- 
ees intended should rest with the 
other contracting party, namely, the de- 
positor, and should consist in his sur- 
rounding the name with other descrip- 
tive matter rendering identification 
easier, and mistake less likely to occur. 
Such a requirement is practicable. To 
require the banker to perform, at his 
peril, the task of identification beyond 
the name of payee, to the extent of as- 
certaining the mental conception of the 
depositor, is impracticable. We await 
with interest the further judicial devel- 
opment of this question. 
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IMPLIED POWER OF MUNICIPAL CORPORATIONS TO 
NEGOTIABLE PAPER. 


“All is not gold that glitters.” 


The supreme court of the United 
States have recently rendered a decision* 
of interest to investors in municipal 
bonds, which affords an apt illustration 
of how necessary it is for those who in- 
vest their wealth in this class of securi- 
ties, to look beyond the surface of things, 
into the realities. The precaution of 
preliminary thorough investigation is, 
in truth, the practice of investment bro- 
kers and their lawyers, and to them, the 
decision will be of interest. Let us 
briefly look into the circumstances of the 
case and see how it happened thata pur- 
chaser of bonds in open market ulti- 
mately found himself the possessor of 
valueless paper, and the money that he 
put into it, thrown away. 

On the 20th of May, 1878, the town 
of Monticello, a municipal corporation 
of Indiana, was indebted on $20,000 of 
outstanding ten-year bonds, which had 
been issued nearly ten years previous 
for the purpose of building a school- 
house. These bonds being presently to 
mature, the town board of trustees, on 
petition of tax-payers, made a new issue 
of negotiable coupon bonds on the day 
named to the amount of $21,000, to pay 
the indebtedness on the previous bonds. 

After issue the bonds were put into 
the hands of J. C. Wilson, a member of 
the board of trustees, for negotiation and 
sale, Wilson negotiated the bonds and 
fled from the country with the proceeds. 
The bonds in suit, being more than half 
the entire issue, were bought by the 
plaintiff in open market in Boston as an 
investment. Default being made in their 


*Merrill v. Town of Monticello, March 2, 1891. 


ISSUE 


payment, he brought suit against the 
town, carried the case to the highest 
court in the land, and was beaten. An 
elaborate opinion is written by Mr. 
Justice Lamar, involving the power and 
authority of municipal corporations to 
issue negotiable securities for indebted- 
ness. The following general proposi- 
tions are cited from Judge Dillon’s work 
on Municipal Corporations (Sec. 89): 

‘*It is a general and undisputed proposition 
of law that a municipal corporation possesses 
and can exercise the following powers, and no 
others: First, those granted in express words; 
Second, those necessarily or fairly implied in or 
incident to the powers expressly granted; third, 
those essential to the declared objects and pur- 
poses of the corporation—not simply convenient, 
but indispensable. Any fair, reasonable doubt, 
concerning the existence of power is resolved by 
the courts against the corporation, and the 
power is denied.” 


The court, looking into the law of In- 
diana, finds no express power in the In- 
diana statutes to authorize the issue, but 
that, under the laws of Indiana, towns 
have implied power to borrow money, or 
contract loans, under conditions and in 
a manner expressly prescribed by stat- 
ute. 

Did the implied power to borrow 
money or contract a loan carry with it a 
further implication of power to issue 
funding negotiabie bonds for that am- 
ount, and sell them in open market as 
commercial paper? The court admits 
that the power to borrow money or to 
incur indebtedness, carries with it the 
power to issue the usual evidences of in- 
debtedness by the corporation to the 
lender or other creditor; and that such 
evidences may be in the form of promis- 
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sory notes, warrants, and perhaps, most 
generally, inthatofabond. But, it as- 
serts, there is a marked legal difference 
between the power to give a note to a 
lender for the amount of money bor- 
rowed, or to acreditor for the amount 
due, and the power to issue for sale, in 
open market, a bond as a commercial 
security, with immunity, in the hands of 
a bona-fide holder for value, from equi- 
table defenses. And, after extended 
discussion and examination of cases, the 
court concludes: 


The logical result of the doctrines announced 
in the above-cited cases, in our opinion, clearly 
shows that the bonds sued on in this case are 
invalid. It does not follow that, because the 
town of Monticello had the right to contract a 
loan, it had therefore the right to issue negoti- 
able bonds and put them on the market as evi- 
dences of such loan. To borrow money, and to 
give a bond or obligation therefor which may 
circulate in the market as a negotiable security, 
freed from any equities that may be set up by 
the maker of it,are, in their nature and in their 
legal effect, essentially different transactions. In 
the present case all that can be contended for is 
that the town had the power to contract a loan 
under certain specified restrictions and limita- 
tions. Nowhere in the statute is there any ex- 
press power given to issue negotiable bonds as 
evidence of such loan. Nor can such power be 
implied, because the existence of it is not neces- 
sary to carry out any of the purposes of the mu- 
nicipality. It is true that there is a considerable 
number of cases, many of which are cited in the 
brief of counsel for plaintiff in error, which hold 
a contrary doctrine. But the view taken by this 
court in the cases above cited and others, seems 
to us more in keeping with the well recognized 
and settled principles of the law of municipal 
corporations; for, as is said in Dill. Mun. Corp. 
(3d Ed.)§ 507; ‘* The frauds which unscrupulous 
officers will be enabled successfully to practice, if 
an implied and unguarded power to issue negoti- 
able securities is recognized, and which the cor- 
poration or the citizen will be helpless to prevent, 
is a strong argument against the judicial estab- 
lishment of any such power. And the argu- 
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ment is unanswerable, when it is remembered 
that in ascertaining the extent of corporate 
powers there is no rule of safety but the rule of 
Strict construction, and that such an implied 
power is not necessary, however convenient it 
may be at times, to enable the corporation to 
exercise its ordinary and usual express powers, 
or to carry into effect the purposes for which the 
corporation is created. We regard as alike un- 
sound and dangerous the doctrine that a public 
or municipal corporation possesses the implied 
power to borrow money for its ordinary pur- 
poses, and, incidental to that, the power to issue 
commercial securities. The cases on this sub- 
ject are conflicting, but the tendency is towards 
the view above indicated. 


The further point was made by the 
bondholder that as the town actually re- 
ceived a portion of the money arising 
from the sale of the bonds, (or in legal 
contemplation, perhaps, all of it, as it 
was paid to the agent of the town) the 
corporation was estopped from pleading 
a want of authority in' the municipality 
to issue the instruments sued on. This 
contention is held untenable in a suit at 
law on the bonds, the court saying that 
** whether it could be a circumstance in 
favor of the equitable right of the hold- 
ers of the bonds to recover from the mu- 
nicipality the money which they repre- 
sent, is a question not here for considera- 
tion.” 

The lesson taught by this case, we see, 
is that a municipal corporation has no 
implied power, in the absence of express 
statutory permission, to issue and float 
negotiable securities on the market, and 
the purchaser buying in ignorance of 
this, is in all probability throwing away 
his money on worthless and non-enforce- 
able paper. 


(Biographical Series No. 6.) 


Geuver G. Bayne, President of the 

Seaboard National Bank of the City 
of New York, whose portrait accom- 
panies this issue, is a native of Ulster 


and was born in 1844. He was edu- 
cated at the Academic Institution, Bel- 
fast, and at the age of 18 years entered 
Queen’s College, under Dr. McCosh, 
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who was professor there before coming 
to Princeton. While at school and col- 
lege Mr. Bayne was captain of the foot- 
ball team and cricket eleven, and was 
also an officer of the volunteers who 
were detailed to put down the Belfast 
riots. After leaving college Mr. Bayne 
served an apprenticeship with Sir James 
Hamilton, whose firm imported grain 
from all parts of the world. Leaving 
there, Mr. Bayne became financial agent 
for Messrs. Dickson, Ferguson & Co., 
the house having branches in most of 
the foreign capitals. After the dissolu- 
tion of that firm, Mr. Bayne commenced 
the manufacture of linen, and remained 
in that business until 1869. The late 
Mr. A. T. Stewart was a regular cus- 
tomer for certain lines of his manufac- 
tured goods. These were the years of 
‘“‘flush times” in Belfast, but when 
America resumed cotton growing, that 
commodity began to displace its linen 


rival, and seeing a large over-production © 


in the near future, Mr. Bayne soid his 
factory and sailed for America on the 
City of London, arriving here in March, 
1869, and taking his first look at New 
York from the steps of the Astor House. 
After spending some time in travelling 
through the States and Canada, Mr. 
Bayne became attracted by the oil ex- 
citement at Titusville, Pa., and went 
into oil operations on an extensive scale, 
boring over four hundred oil wells, dur- 
ing the seventeen years he remained in 
the oil regions; he also, during this 
period, sold oil-well machinery, having 
offices in all the States where oil fields 
existed. During those years he also 
supplied machinery, pipes, etc., for over 
twenty thousand oil wells and pipe 
lines, which, if stretched in a line, would 
more than encircle the globe. Mr. 
Bayne had many strange experiences 
when moving from exhausted ofl fields 
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to new ones. He built and lived in 
seven houses at the various towns where 
oil was found; in fact, a large portion 
of his time was taken up in helping to 
build schools, churches, side-walks, 
staking out graveyards, opening hotels, 
electing mayors, ‘‘ supporting ” embryo 
newspapers, etc., as no town in those 
days was considered fairly started, until 
these functions had been properly dis- 
charged. 

The subject of this sketch organized 
the First National Bank of Bradford, 
Pa., in 1880, and was its president, 
until leaving for New York. Rapidly 
following this, he organized national 
banks in various states; three in Texas, 
two in Kansas, two in Pennsylvania, one 
in Mississippi, and one in Minnesota, in 
all of which he retains his original inter- 
est and they have prospered from the 
beginning. In 1883, Mr. Bayne, with a 
number of associates, assisted in organ- 
izing the Seaboard National Bank of the 
City of New York, the history of which 
is familiar to all engaged in banking. 

In 1873 and 1874, the subject of this 
sketch made a trip around the world. 
Starting from the Union Depot, Pitts- 
burgh, and going West, he ultimately 
arrived in the Union Depot from the 
East, losing a day during the trip in fol- 
fowing the sun to the West. No at- 
tempt can be made here to describe this 
interesting trip ;suffice it to say it included 
everything worth seeing. A journey of 
six hundred miles up the Cambodia 
River through Burmah; extended travel 
in Ceylon; visits to Singapore, Madras, 
Calcutta, and a trip to the Himalaya 
Mountains via Ganges River, stopping 
while en route at Benares, Delhi, Luck- 
now and Simla, and returning to the 
eastern coast by Allahabad and Bom- 
bay. During the course of his travels, 
Mr. Bayne visited the Elephanta Caves 








284 THE BANKING 


in the Indian Ocean, and _ traveled 
through Persia, Arabia, and the north- 
ern part of Africa, on his way to the 
Mediterranean Sea. 

While in California, the subject of this 
sketch engaged for a short time in gold 
placer mining, working some claims on 
the John C. Fremont reserve, in the 
Mariposa Valley. He sailed from San 
Francisco on the steamer Great Repub- 
lic, and on the steamer was fortunate in 
making the acquaintance of a diplomatic 
party, among whom were Sir Bruce Sea- 
ton, Herbert Praed, M. P., and the 
veteran diplomat, John Campbell of 
Islay. Mr. Bayne was invited by 
them to join the party as Secretary. On 
arriving in Japan, he accompanied them 
on a two week’s visit to the Mikado, at 
his palace in Tokio. This led to similar 
advantages connected with these gentle- 
men in China, Burmah, India, and 


Egypt. 


In 1887, Mr. Bayne built a home on 
Riverside Drive, cor. 1o8th street, in 


which he now resides. He is a member 
of the Manhattan Club and the New 
York Athletic Club, is President of the 
Riverside Drive Association, and a 
trustee of the Produce Exchange Safe 
Deposit Company. Mr. Bayne succeeded 
the late William A. Pullman, as Presi- 
dent of the Seaboard National Bank. 
This bank was organized under the 
New York State laws, as a state bank, 
in January, 1883, when it commenced 
business in a small office in the building 
at 18 Broadway. At theend of its first 
year’s business, it had a deposit line of 
about one million of dollars. In the 
spring of 1884, the first panic of its his- 
tory occurred. At that time the bank 
was not a member of the Clearing-House 
Association, owing to an unwritten law 
of that Association, that no new bank 
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can become a member until after its 
business has become firmly established.. 
The Seaboard cleared its exchanges 
through the Fourth National Bank, and 
passed through that memorable crisis 
without any assistance from the Clear- 
ing House. As a result, it gained a 
great deal of new business, showing the 
strength of the management, as evi- 
denced by its good work at that time. 

In the Fall of 1885, it was decided to 
convert the bank into the National sys- 
tem. Owing to the fact of the large 
out-of-town business which it had ob- 
tained, and as a bank, under the State 
system, adhered to the National rule of 
keeping twenty-five per cent, of its net 
deposits as reserve, there really was no 
object to be gained by remaining under 
the State system. The gross deposits of 
the bank now exceed $6,000, 000,0n a cap- 
ital of $500,000 . The stock of this bank 
is readily sold at $170 per share. Its 
business has never been confined to any 
one line of trade, but covers all classes 
of mercantile business, as well as being 
correspondent for many of the strongest 
institutions in the country. 

The management of the bank is con- 
servative, and the interests of all its cus- 
tomers, regardless of the size of the ac- 
count, are carefully guarded. Especial 
attention is given to the matter of col- 
lections, and to the minor details -of all 
business intrusted to it, facts that many 
of the larger banks, owing to the pres- 
sure of their business, are unable to at- 
tend to, and this is greatly appreciated 
by its customers. The directors of the 
bank are men of high standing in the com- 
munity, and take an active interest in its 
management. They very naturally feel 
proud of the result attained, during the 
brief period covered by the bank’s 
existence, 

* 
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LEGAL DECISIONS. 


STATE TAXATION OF NATIONAL 
BANK NOTES. 


District Court of Jackson County, Towa, 
April 1891. 


DuNnHAM v. City OF MAQUOKETA. 


National bank notes are not exempt from municipal 
taxation as obligations of the United States. 

This case was an appeal by L. B. 
Dunham, president of the Exchange 
Bank of Maquoketa, from the action of 
the Board of Equalization of that city in 
raising the amount of assessment against 
the bank by the inclusion, as taxable, of 
certain national bank notes. 

D. A. Fletcher, for piaintiff. 
Gregory, for defendant. 


W. C. 


BRANNON, J. The appellant is en- 
gaged in the business of banking in 
Maquoketa. The assessor returned as 
personal property of appellant subject 
to municipal taxation the sum of $15,- 
coo. The Board of Equalization of the 
city raised the assessment to $25,000. 
It is conceded that the assessor in mak- 
ing his assessment left the sum of $10,- 
coo in national bank notes on the theory 
that they were not subject to municipal 
taxation. The Board of Equalization 
took the opposite view and added this 
sum to the amount returned by the as- 
sessor, thus raising the assessment to 
$25,000, From the action of the board 
in thus raising the assessment an appeal 
was taken to this court. Counsel on 
both sides concede that the only ques- 
tion to be determined on this appeal is 
whether national bank notes are or are 
not subject to municipal taxation. If 
they are, then the increased assessment 


made by the Board of Equalization is to 
stand; if they are not, then such in- 
crease is to be set aside. 

National bank notes are not in any 
just and proper sense obligations of the 
United States. They show upon their 
face that they are the obligations of par- 
ticular banks, to whom they have been 
delivered and by whom they have been 
put in circulation. The Government is 
bound for their ultimate. redemption, 
but this redemption is not made by the 
Government out of its own funds, but 
out of the proceeds of sales of govern- 
ment bonds belonging to the banks, and 
by them deposited with the government 
as a security for such redemption, The 


duty of the banks to redeem their own 
cfrculation rests primarily upon them, 


and it 1s only when a bank fails or re- 
fuses to redeem its own circulation that 
the government can be called upon to 
make such redemption, and this, as has 
been stated, it does out of the proceeds 
of the sales of the bonds deposited with 
it by the bank to secure such redemp- 
tion. 

The law of this state declares bank 
bills to be taxable. The circulation ° 
notes of national banks are neither more 
nor less than bank bills. There is no- 
thing in the laws of this state that would 
exempt them from taxation and no- 
thing in the acts of congress properly 
considered, that would prohibit such 
taxation, 

My conclusion is that the action of 
the Board of Equalization in raising the 
assessment of the appellant to $25,000 
was justified both by the law and the 
facts, and is authorized by the law of 


our own state, which makes bank bills 
subject to taxation. 
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CHECK—PAYMENT ON FORGED 
INDORSEMENT-BANK NOT RE- 
SPONSIBLE WHERE MONEY 
PAID TO PARTY INTENDED. 


U. S. Circuit Court, E. D. Wisconsin, 
February 2, 1891. 


States v. NATIONAL Ex- 


CHANGE BANK. 


UNITED 


x. A bank that pays a check on a forged indorse- 
ment, to an impersonator who has been identified as 
the payee, can, nevertheless, charge the payment to its 
depositor where the person paid is the precise party 
to whom payment is intended by the depositor—the 
latter drawing and delivering the check to the imper- 
sonator on the assumption that he is the real payee. 

2. The neglect of a drawer of a check, for more 
than a month after discovering that it had been paid 
upon a forged indorsement, to notify the bank that it 
will hold it responsible therefor, releases the bank 
from liability, even though it had notice of the forgery 
as soon as the drawer had. 


At Law. 
Elihu Colman, U. S. Atty. 
& Van Dyke, for defendant. 


Van Dye 


Buny, J. 
recover the sum of $1,259.05, the 
amount of a check drawn by the post- 
office department at Milwaukee on the 
defendant, in favor of one Anton Erben, 
and made payable to him or his order 
on December 3, 1889, and paid on that 
day by the bank to one Adolph Shuman 
upon a forged indorsement. The facts, 
about which there is no controversy, are 
substantially these: Some time in July, 
1889, Anton Erben, who had then re- 
cently come to this country from Aus- 
tria, came to Milwaukee, and applied to 
the German Aid Society, and requested 
the secretary, Mr. C. Reuter, to help 
him to obtain work. This society is a 
-corporation doing business in Mil- 
waukee, its purpose being to render aid 

_ and give advice to emigrants and other 
persons who need such assistance. 
_After recording his name in the record 


This action is brought to 
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book of the society, Erben was sent by 
the society to Elm Grove, Wis., to work 
onafarm. From here he drifted about, 
and finally settled down as a section 
hand on the railroad at Woodruff, Wis. 
Here he fell in with one Adolph Shu- 
man, who was working and boarding at 
the same place, and with whom Erben 
became intimate, After a little Erben 
and Shuman fell to courting the same 
girl in the family of their host, to whom 
Erben disclosed the fact that he had a 
sum of money amounting to 3,000 
guilders due him from Austria. By this 
means Shuman, as is supposed, soon 
after, became possessed of the same se- 
cret, and from this moment set himself 
systematically and ingeniously at work 
to defraud Erben of thismoney. Wood- 
ruff was then the end of the line of the 
Milwaukee & Lake Shore Railroad, and 
had no post office, the men going thence 
to Minoqua, five miles away, to get their 
mail, Shuman volunteered to carry Er- 
ben’s letters to and from this post-office. 
On a certain Sunday, Erben wrote a 
letter to his father, Anton Erben, Sr., in 
Austria. In this letter he spoke of his 
money, also a certain pass-word agreed 
upon between him and his father, with- 
out which the money was not to be 
sent; such pass-word being the date of 
young Erben’s birth, July 9, 1849. On 
the way to Minoqua, Shuman opened 
this letter, which gave him the secret 
which was the key to unlock the treasure 
he sought. He at once opened corre- 
spondence with Anton Erben, Sr., at 
Oberhagen, Austria, always carrying 
over to Minoqua Erben’s letters, and 
bringing them back from the office. He 
would open Anton Erben’s letters to his 
father, read and destroy them, write 
others in their places, imitating Erben’s 
hand, and signing hisname. And when 
letters came for Erben, Shuman would 
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destroy them and write others in their 
places. Finally he wrote a letter to 
Anton Erben, Sr., in Austria, requesting 
him to send the money, and giving the 
agreed pass-word, signing, as usual, 
Anton Erben’s name. Then an answer 
came from Anton Erben, Sr., saying the 
money had been sent addressed to An- 
ton Erben, care of the German Aid So- 
ciety, Union depot, Milwaukee, Wis. 
This letter was also intercepted by Shu- 
man. On reading it he returned to 
Woodruff, picked a quarrel with Erben, 
and announced his intention of leaving 
to find work elsewhere. This was 
about November 15, 1889. Shuman 


then came to some small place near 
Milwaukee, and from there wrote, sign- 
ing Erben’s name, to Mr. Reuter, secre- 
tary, to forward any mail addressed to 
him, as he expected valuable letters to 
come in care of the society. 


Soon two 
letters came addressed to Anton Erben 
in the care of the society, containing the 
money orders, and Mr. Reuter forwarded 
them as requested. On December 34d, 
Shuman presented himself at the office 
of the German Aid Society in Mil- 
waukee, when the secretary tells him he 
does not know him. ‘‘ What,” says 
Shuman, ‘‘don’t you remember Anton 
Erben, who was here in July, and for 
wham you obtained work? Besides, 
you forwarded me some letters, and I 
have them here.” He thereupon handed 
Mr. Reuter the money orders, and a 
letter from Anton Erben, Sr. Then 
Mr. Reuter begins to think he is indeed 
Anton Erben, and, without demanding 
further evidence, takes Shuman to the 
Milwaukee post-office, and in his official 
capacity as secretary and agent of the 
German Aid Society in whose care the 
letters and orders had come, identifies 
Shuman as the true payee, indorses one 
order with Shuman, as ‘‘C. Reuter, 
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Agent,” and in the name of the society 
vouches for him. The postmaster, 
knowing that Reuter was the secretary 
and agent of the society in whose care > 
these advices and orders had come, and 
that he had been in the habit of identi- 
fying payees almost daily at his office, 
after asking the usual questions pro- 
vided by law and the rules of the de- 
partment, accepted the identification as 
fulfilling all the requirements of section 
1297, Postal Laws & Reg. 1887, and 
gave to Shuman, in the name of Anton 
Erben, a check on the defendant bank 
for the amount of the orders, fully be- 
lieving him to be the Anton Erben 
named in *the orders as payee, and en- 
titled to the money. Reuter then went 
with Shuman, as was his custom, to the 
bank, and identified Shuman as the 
payee named in the check, and as the 
person who had just been identified by 
the post-office department as Anton Er 
ben, and entitled to the money. The 
check being payable to Anton Erben or 
order, Shuman and Reuter each in- 
dorsed it, Reuter signing as ‘‘ C. Reuter, 
Agent.” And thereupon the bank paid 
to Shuman the amount of the check, 
which he began immediately to spend 
lavishly and foolishly about the city, 
purchasing, among other things, a gold 
watch, a gold-headed cane, four gold 
rings, and a rather -expensive pipe. 
This coming to Reuter’s knowledge the 
next day, his suspicions were aroused, 
and he tried to find Shuman, but it was 
too late. Shuman had gone, no one 
knew where, and has not been found. 
About January 19, 1890, the real Anton 
Erben came to Milwaukee, and pre- 
sented himself before the secretary, and 
recalled himself to his recollection. 
Reuter questioned him, and told him 
that his money was gone. ‘‘ Ah, no,” 
says Erben, ‘‘no one can get my money 
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without the pass-word, and no one 
knows what that is but my father and 
I.” Things remained in about this state 
until March oth or roth, when Erben 
made complaint, and stated the case to 
Moritz Von Baumbach, the Austrian 
consul at Milwaukee. On March roth 
there was a newspaper account of the 
matter in the Milwaukee Sentinel and 
Herold, the latter being a German 
paper. Both the bank and post-office offi- 
cials saw these accounts. The post-office 
department at Milwaukee and at Wash- 
ington had notice of the fraud about this 
time and before March 15th. The con- 
sul at Milwaukee went to Mr. Nowell, 
the postmaster, for information, and 
had a talk with him on March roth or 
11th. Mr. Nowell showed him the orders, 
and told him that he had done his duty, 
and that the man had been properly 
identified by Mr. Reuter as agent of the 
society. After Erben had made his 
complaint to the Austrian consul, and 
about March 11th, the consul made a re- 
port of the case to the Austrian minister 
at Washington, and also notified the 
post-office department at Washington, 
and asked for redress. About April 
15th the government appointed E. L. 
West to make an inspection of the case, 
and report, which he did immediately, 
and on April 17th the post-office officials 
made a demand on the bank for repay- 
ment of the money. Another formal 
demand in writing was made in June 
following, and on July 21st the depart- 
ment paid the amount to Erben by an- 
other check on the defendant bank. 
The court is of opinion upon these facts 
that the plaintiff cannot recover. 

The bank used due diligence in having 
the holder identified, and paid to the 
very person to whom the check was de- 
livered with the intention that it should 
be so paid. The most cautious and cun- 
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servative bank in the country would 
have paid upon the same evidence of 
identification. While I cannot say that 
the post-office officials were guilty of any 
distinct want of caution or diligence, 
still, as between it and the bank, the 
fault and misfortune in failing to dis- 
cover the fraud were‘ the government's. 
The post-office officials, upon full in- 
quiry as required by law, determined 
that Shuman, who had the orders in 
hand, was Anton Erben, the payee named 
in the orders, and delivered him the 
check by that name, intending and ex- 
pecting that the bank should pay to him as 
the real Anton Erben. Thecase, in my 
judgment, should be ruled upon the 
same principles as those of Bank v. Shot- 
well, 11 Pac. Rep. 141; Robertson v. Cole- 
man (Mass.), 4 N. E. Rep. 619; and 
Maloney v. Clark, 6 Kan. 82. Thename 
is only one means of identifying the 
payee, and is freyuently not the safest 
and best. As said by the supreme judi 
cial court of Massachusetts in Robertson 
v. Coleman above cited: 


‘The name of a person is a verbal designa- 
tion by which he is known, but the visible pres- 
ence of the person affords surer means of identi- 
fying him than his name. The defendant, for 
a valuable consideration, gave the check to a 
person who said his name was Charles Barney, 
and whose name they believed to be Charles 
Barney, and they made it payable to the order of 
Charles Barney, intending thereby the person to 
whom they paid the check.” 


So here the plaintiff gave its check to 
a person who said his name was Anton. 


Erben, who was identified as Anton 
Erben, and whose name it believed to 
be Anton Erben, and made it payable 
to the order of Anton Erben, intending 
thereby the person to whom it gave the 
check. 

The question for the bank is, ‘‘ For 
whom was this money intended by the 
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drawer?” And the name is but one 
means of determining that question. 
In London, where there are several 
thousand John Smiths, the identification 
of the name alone would be a poor guide 
in a case where John Smith should pre- 
sent a check or bill for payment. But it 
is the duty of the bank in such a case to 
look for further identification of the 
person, and to make no mistake in pay- 
ing to the person intended by the draw- 
er, In this case, the knowledge of the 
delivery of this check to the bearer, after 
the strict and searching inquiry which 
the law requires at the hands of its offi- 
cials, was a much stronger means of 
identification than a mere identity of 
name. It was the duty of the depart- 
ment to ascertain the true individual, 
and to pay to no one else. Without 
doubt the postmaster would have paid 
the currency instead of a check, if he 
had had it in hand, rather than in bank. 


If he would not, it would be very good 
evidence of neglect to deliver a check to 
aparty, and put it in his power to draw 
the money on a forged indorsement in 


circumstances where the postmaster 
would not have been satisfied to part 
with the cash. Allowing the drawer 
and drawee to be equally innocent, the 
loss should fall upon that one who, by 
his act, has been the occasion of the loss, 
which in this case, I think, was the de- 
partment, Though there may have been 
no express negligence on the part of the 
Officials of the post-office, it was a mis- 
take to deliver the check to a person not 
entitled to it, and that mistake has been 
the occasion of theloss. The post-office 
Officials have every reason to believe 
that the bank would pay upon the iden- 
tification and proofs which had actually 
induced them to deliver the check. The 
fraud—the imposition—had been mainly 
accomplished when a check for the 
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money was delivered to Schuman as the 
true payee named in the money orders, 
and it does not seem to the court either 
just or legal, after all that had taken 
place, to shift the responsibility for the 
loss upon the bank. Where both are in- 
nocent, and the loss must fall upon one, 
it should be upon the one who, in law, 
most essentially facilitated the fraud. 
Stout v. Benoist, 39 Mo. 281. So in 
respect to two persons equally innocen‘t 
where one is bound to know and act 
upon his knowledge, and the other has 
no means of knowledge, there seems to 
be no reason for burdening the latter 
with loss in exoneration of the former; 
or, if both are equally innocent and 
equally ignorant, the loss should remain 
where the chance of business has placed 
it. Gloucester Bank v. Salem Bank, 17 
Mass. 33; Bank of U. S. v. Bank of 
Georgia, 10 Wheat. 333; Price v. Neal, 3 
Burrows, 1355. The language of Lord 
Mansfield in Price v. Neal is, I think, 
applicable to this case. He says: 


‘**It is a misfortune which has happened with- 
out the defendant’s fault or neglect. If there 
was no neglect in the plaintiff, yet there is no 
reason to throw off the loss from one innocent 
man upon another innocent man. But in this 
case, if there was any fault or negligence in any 
one, it certainly was in the plaintiff, and not in 
the defendant.” 


2. There is, I think, another reason 
why the plaintiff should not recover. 
The department waited over a month, 
from about March 1rith to April 17th, 
after having notice of the forgery, be- 
fore returning the check to the bank, or 
giving any notice of its intention to hold 
the bank liable. This was, within all 
the cases, an unreasonable time to wait. 
The notice should have been given with- 
out unnecessary delay after discovery of 
the fraud, to enable the bank to pursue 
any remedy it might have against the 
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torger or indorsers. It is no doubt true 
that full knowledge of the forgery may 
not have been in possession of the gov- 
ernment until the coming in of the 
special agent’s report. But it was ap- 
prised of the fraud before March 15th, 
and knew substantially all that was 
afterwards reported of it by the agent. 
It certainly knew enough of it to put it 
upon inquiry. It is urged in answer to 
this objection that the defendant also 
had notice of the fraud about the same 
time. But that was not enough. The 
government did not repay the money 
until July, and the bank could not as- 
sume, without the return of the check 
and demand of payment, that the gov- 
ernment intended to pay, or to hold the 
bank responsible. 2 Pars. Notes & B. 
598; Redington v. Woods, 45 Cal. 406; 3 
Amer. & Eng. Enc. Law, 224, and cases 
cited; Cooke v. U. S., 91 U.S. 396; U. 
S. v. Bank, 6 Fed Rep. 134; Gloucester 
Bank. Salem Bank, 17 Mass. 33.. Judg- 
ment for defendant. 


PAYMENT BY CHECK—DILI- 
GENCE REQUIRED OF CRED- 
ITOR IN COLLECTING. 


Supreme Court of Texas, December 19, 
1890. 


Curtis & Co. Manur’c Co. v. Douc- 
LASS, ef al. 


1» When a debtor transfers by delivery merely, the 
bill or note of another for an antecedent debt, he is un- 
doubtedly not entitled to require strict presentment 
and notice, as he is not a party to the instrument. 
Still, by accepting the instrument in conditional pay- 
ment, the creditor comes under an obligation to use 
due diligence in making it subserve the purpose for 
which it was given, and if, by his delay amdlaches, he 
loses the opportunity to collect and apply the pro- 
ceeds, he cannot then enforce the original right of ac- 
tion against the transferrer. 

2, A check made by a third person, payable at a 
bank in Mt. Vernon, Tex., was mailed from there to 
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plaintiff in St. Louis, Mo., in payment of the note of 
the defendant. The check was mailed by plaintiff to- 
the bank for collection, and protested for non-payment 
on December 26, 1888. Evidence for the defendant 
tended to show that the check was mailed plaintiff De- 
cember 12 or 13, 1888, accompanied by a letter dated 
December 12, 1888, and that the lettcr, in ordinary 
course of mail, should have reached St. Louis in two 
days from that date. It was also shown that the en- 
velope containing the letter was not preserved by the 
plaintiff, and that the part of the letter where the date 
should have been written was torn off. The jury 
found for defendant, Heid, that the evidence was suf- 
ficient to sustain a finding that the plaintiff had not 
used due diligence in the collection of the check. 


Appeal from district court, Franklin. 
county; John L. SHepparp, Judge. 

J. B. Stringer, for appellant. Hiram 
Glass, for appellees. 


Stayton, C. J. This action origin- 
ated in a justice’s court, and the state- 
ment of the case by counsel for appel- 
lant is as follows: 


‘* Douglass & Glass were indebted to appel 
lant, Curtis & Co. Manufacturing Co., on a note 
for $165.50, with interest at 8 per cent. trom 7th 
of July, 1888. On the —— day of December, 
1888, appellees forwarded by mail to appellant 
in St. Louis, Mo., a check for $171.34, drawn by 
Goudelock & Co., a firm in Mt. Vernon. Tex., 
composed of S. D. Goudelock, on the Mt. Ver- 
non Bank of Mt. Vernon, Tex., in favor of ap- 
pellant, to cover the amount then due on the 
note, and 40 cents as exchange. This check 
was received by appellant on 22d of December, 
1888, and it was forwarded to the Mount Vernon 
Bank for payment. The bank, on 26th of De- 
cember, 1888, refused to honor the check, and 
protested it, at a cost of $4.04. Appellant was 

. notified of the refusal of the bank to pay the 
check, and of its protest, on the 29th of Decem- 
ber, 1888. Onthe 28th of December, 1888, be- 
fore receiving notice of the protest by the bank, 
appellant forwarded the note to appellees by 
mail, acknowledging receipt of payment of note 
by check. On receiving notice of the refusal of 
the Mt. Vernon Bank to pay the check, appellant 
drew on appellees for the amount specified in the 
check, and the protest fee, $4.04, aggregating 
$175.38, which appellees refused to pay, claim- 
ing that the debt due by them to appellant had 
been paid by the check.” 


The correctness of this statement, 
however, is controverted as to some mat- 
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ters, about which the evidence is: con- 
flicting. The evidence shows that the 
check was mailed to appellant, at Mt. 
Vernon, on the r2th or 13th of Decem- 
ber, 1888, and that by ordinary course 
of mail, it would take two days for it to 
reach St. Louis, and the same time for 
areturn. Evidence for appellees tends 
to show that a letter bearing date De- 
cember 1888, accompanied the 
check, and that a letter did accompany 
it is not denied; but the evidence for 
the appellamt is to the effect that the 
letter bore no date, that it was not re- 
ceived until the 22d December, 1888, 
and that December 2oth, 1888, was 
placed on the letter by an employe of 
appellant as the supposed date. The 
envelope in which the letter and check 
were enclosed was not preserved, and 
there was great conflict in the evidence 
whether a part of the paper on which 
the letter was written, embracing the 
part on which the date was, had not 
been torn off after it reached appellant. 
The evidence upon that issue was such 
that the jury might have found that the 
part of the letter containing statement 
of place from which sent, date, and 
other matters on the paper relative to 
the business of Goudelock, on whose 
business paper the letter was written, 
had been torn off after it was mailed, or 
to the contrary. The evidence is posi- 
tive to the effect that the letter was not 
received by appellant until 22d Decem- 
ber, 1888; and the evidence tending to 
show the contrary consists in proof that 
in the ordinary course of mail it ought 
to have reached appellant earlier than 
that date, and in the evidence tending to 
show spoliation. Evidence for appel- 
lant shows that due diligence was used 
to collect the check, if it was not re- 
ceived by it earlier than the 22d. 
Goudelock had an account with the Mt. 
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Vernon Bank, growing out of deposits 
made in ordinary course of business, 
but the bank was not indebted to him 
when the check was presented, and 
therefore refused to accept or pay it. 
Whether checks of Goudelock & Co. 
would be honored by the bank, at all 
times, depended upon the state of his de- 
posited account, and Goudelock & Co., 
generally checked out their funds about 
as fast as he made deposits. The state 
of Goudelock’s account with the bank up 
to 22d of December renders it uncertain 
whether, on account of deposits, the 
check would have been paid had it been 
presented; but his evidence is to the ef- 
fect that, had the check been presented 


even as early as December 24th, it would 


have been paid. The evidence further 
renders it probable that, since the 26th 
of December, Goudelock was not in 
condition to protect the draft. Doug- 
lass & Glass paid Goudelock for the 
check when he issued it. 

No complaint is made of the charge 
of the court which instructed the jury as 
to the facts which would entitle the one 
or the other party to a judgment, but it 
is claimed that the evidence was not suf- 
ficient to sustain a verdict for the de- 
fendants. Under the facts proved, it is 
clear that appellant did not receive the 
check under any express agreement that 
it should be received in payment of the 
sum due from Douglass & Glass. It 
was under no obligation to receive it at 
all, but, having received it, was under 
obligation to use diligence to collect it. 
We understand the law to be as thus 
stated by an elementary writer: 


‘“*When the debtor transfers by delivery, 
merely, the bil! or note of another for an antece- 
dent debt, he is undoubtedly not entitled to re- 
quire strict presentment and notice, as he is not 


a party to the instrument. Still, by accepting 
the instrument in conditional payment, the 
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creditor comes under an obligation to use due 
diligence in making it subserve the purpose for 
which it was given, and if, by his delay and 
laches, he loses the opportunity to collect and 
apply the proceeds, he cannot then enforce the 
original right of action against the transferrer.” 
2 Daniel, Neg. Inst. $$ 1278, 1276; Story, Bills, 
§ 109. 

The same rule applies to the facts ot 
this case. Under the evidence, it was 
for the jury to determine when appellant 
actually received the check, and al- 
though that tending to show that it 
was received before December 22d is 
_ Circumstantial, we are not prepared to 
hold that it was not sufficient to justify 
a finding that it was received much 
earlier than the date at which appellant 
claims to have received it. 
accompanying the check was mutilated 
as claimed, the inference would not be 
unfair that this was done for the pur- 
pose of destroying the date of the letter. 
The date entered by the employe of ap- 
pellant as the supposed date of the letter 
was in- black ink, while all others, 1n- 
cluding the address from which sent, 
was in red ink. The envelope in which 
the check and accompanying letter were 
sent was not preserved, so that the 
stamped date showing when received at 
tae post office in St. Louis might be ex- 
hibited. That this was not done was a 
circumstance to be considered by the 
jury. The jury must have come to the 
conclusion that appellant received the 
check in usual course of mail, and, if it 
did, it cannot be held that it used 
proper diligence to collect it; or at 
least the finding of the jury which in- 
volves a finding that due diligence was 
not used, is not without sufficient evi- 
dence to sustain it. Finding no error, 
the judgment will be affirmed. 


If the letter. 
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INDORSEMENT—NOT QUALIFIED 
BY WORDS OF ASSIGNMENT. 


Supreme Court of Minnesota, March 12, 
1891. 


MAINE Trust & BANKING CoMPANY v. 
BuTLER. 


1. To limit and qualify an indorsement made upon 
the back of a negotiable promissory note, the indorser 
must clearly and unmistakably express his intention 
to exempt himself from future conditional liability; he 
must use the phrase “ without recourse” or its equiv- 
alent. 


2. The payee of such a note signed his name to an 
assignment thereof written out on the back of the 
same, when transferring it to another person for value. 
Heid, that this was not a qualified indorsement, and 
that the payee was liable as an ordinary indorser. 


GILFILLAN, C., J., and DICKINSON, J., dissenting. 
(Syllabus by the court.) 


Appeai from district court, Hennepin 
county; Hooker, Judge. 

T. R. Huddleston, for appellant. Geo. 
H. Taylor and Chas. J. Bartleson, for re- 
spondent. 


Couns, J. The defendant, Butler, 
payee of the negotiable promissory note 
on which this action was founded, made 
and signed a writing on the back of it, 
thus: 

‘“*For value received, I hereby assign and 
transfer the within note, together with all inter- 


est in and all rights under the mortgage secur- 
ing the same, to L. D. Cooke.” 


It is contended by appellant that this 
was but a naked assignment of the 
paper, and that Butler cannot be held as 
an indorser of the same. We have care- 
fully examined the authorities at our 
command, and have been unable to add 
a single one to those cited by appellant’s 
counsel in support of his position, viz., 
Hfailey v. Falconer, 32 Ala. 536, and 
Aniba v. Yeomans, 39 Mich, 171. In the 
Alabama case the payee of the note 
wrote these words upon its back: 
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‘For value received * * * I transfer 
unto J. P. Hailey all my right and title in the 
within note, to be enjoyed in the same manner 
as may have been by me;” signing the same. 


It was held that this was a qualified in- 
dorsement exempting the signer from 
liability precisely as if nothing had ap- 
peared but his name, and the words 
‘* without recourse,’’ above or under- 
neath it. In its opinion the court stated 
the law to be that any words in an in- 
dorsement which clearly demonstrate 
an intention of the indorser to make it 
a qualified one will have that effect. The 
rule on this subject was correctly stated 
beyond a doubt, but misapplied, in our 
judgment. We think this apparent from 
the examples of qualified indorsement 
given by the court in support of its 
position. All clearly demonstrated the 
indorsers’ intention-to exempt them- 
selves from future liability, in the plain- 
est language. It was said, among other 
things, that a design to qualify the in- 
dorsement was apparent from the use of 
the words ‘‘to be enjoyed in the same 
manner as may have been by me,” the 
effect being to restrain the more general 
words found in other parts of the in- 
dorsement; that they must be given 
effect, and were meaningless, unless in- 
tended to exempt the indorser from lia- 
bility by providing that the indorsee 
should not enjoy the right and title 
transferred to him ina ‘‘ manner ” differ- 
ent from that enjoyed by the indorser 
himself. The conclusion reached was 
largely made to depend upon the clause, 
**to be enjoyed in the same manner as 
may have been by me,” and not upon 
the fact that the assignment was ex- 
pressed, instead of being left for impli- 
cation. There are no words of this im- 
port in the assignment now under con- 
sideration. But if the law was correctly 
determined in Hailey v. Falconer, the in- 
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dorsement was restrictive as well as 
qualified, and this was the real question 
at issue in Aniba v. Yeomans, supra. 
There the indorsement made by the 
payee read: 

‘*T hereby transfer my right, title, and interest 
in the within note to S. A, Yeomans.” 
but the controversy was not as to the 
liability of the indorser,—it was whether 
the indorsee could recover of the maker 
as a bona-fide holder for value. It was 
determined that he could not; that the 
right and title passing under the custom- 
ary indorsement in blank was much 
greater than the mere right, title, and 
interest of the payee; and that no 
greater right, title and interest than 
he had could pass under such a 
transfer. The indorsee could look to 
the maker, but not beyond nor differ- 
ently. He could not be permitted to 
fall back upon the indorsee, nor to col- 
lect from the maker is case the payee 
could not have collected. The result of 
this decision was to give to the indorse- 
ment a more restrictive effect than an in- 
dorsement ‘‘without recourse” would 
have had, for it is well settled that such 
an indorsement does not destroy the ne- 
gotiable character of the paper upon 
which it has been placed. But the re- 
mark which counsel attempts to make 
pertinent here was clearly oditer, for the 
issue was, as before stated, as to the re- 
strictive character of the indorsement, 
and not whether the indorser qualified a 
liability he would have assumed by the 
ordinary indorsement in blank. The in- 
dorsement of a promissory note is com- 
monly accomplished in the manner just 
mentioned. When so done, two con- 
tracts are entered into,—one, that of the 
sale or assignment, completely executed ; 
the other, that of a future, but condition- 
al, liability, executory, and by implica- 
tion, from the sale and assignment. 
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Both are as complete, however, as_ if 
each was expressed with great formality 
and precision above the signature. In 
the case at bar we find the executed 
contract carefully, but unnecessarily, 
detailed, and the question resolves itself 
into an inquiry whether, by reason of 
this particularity, a formal expression 
of that which the law would import from 
the signature alone, the other contract, 
executory as to future liability upon con- 
dition,—also imported from the bare sig- 
nature of the indorser—is negatived, and 
has been excluded. It would seem ob- 
vious that, when writing out upon the 
back of the paper just what would have 
been inferred from his signature, the in- 
dorser has incurred no greater liability 
—has done no more than he would, had 
he simply placed his signature there. 
How.can it be said then, that he has 
done less, in the absence of that clear 
declaration of his intent to exempt him- 


self, mentioned in all of the authorities, 
as necessary in the case of a qualified 


indorsement? The reason given seems 
to be that because one part of this 
double contract of indorsement, always 
inferred, has been expressed, the other 
part, also always inferred, must, of ne- 
cessity, be excluded. Whenever the 
view contended for by appellant has 
been adopted, it has been predicated 
upon the maxim, expressio est unius, est 
extlusio. alterius. We agree. with the 
author of one of the leading text-books, 
who asserts that the less common 
maxim, expressio corum que tacite insunt 
nthil operatur, is one which should obtain. 
Many examples could be given where the 
expression, in contracts, of things tacitly 
implied, has no effect; for illustration, a 
written warranty of the quality of pro- 
visions would not exclude or negative 
the implied warranty of title. The ap- 
pellant in this case, with much care, in- 
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dicated his purpose to sell and transfer 
the note, but he failed to limit and qual- 
ify his indorsement by words which 
would clearly indicate such an intent, if 
in fact it existed. It was incumbent 
upon him to do so if he intended or ex- 
pected to escape the liability of the ordi- 
nary indorser. The phrase, ‘‘ without 
recourse,” or its equivalent, which 
must be used on such occasions, is a 
very simple one, and in every-day use. 
The appellant did not insert in his con- 
tract of indorsement this phrase, or 
words equivalent thereto. To relieve 
one who puts his name on the back of a 
negotiable promissory note from liability 
as an indorser, he must insert in the 
contract itself words clearly expressing 
such an intention. Although the appel- 
lant’s assignment of the paper was ex- 
pressed instead of implied, he did not 
thereby exempt himself from the liabil- 
ity of an indorser in blank. Sears v. 
Lantz, 47 lowa, 658; Adams v. Blethen, 
66 Me. 19; Daniel Neg. Inst. § 688, notes- 
6 and ¢c; Rand Com. Paper, § 704; 1 
Edw. Bills and N. § 398. See also Dixon 
v. Clayville, 44 Md. 573; Kilpatrick v. 
Heaton, 3 Brev. 92; Shelby v. Judd, 24. 
Kan. 163; Dunning v. Heller, 103 Pa. St. 
269; Richards v. Frankum, 9 Car. & P. 
221. Order affirmed. 


GILFILLAN, C. J., and Dickinson, J.. 
We dissent. When the payee or indorsee’ 
of a promissory note merely writes his- 
name on the back of it, the presumption 
is that he does it for the purpose of a 
double contract,—a contract of transfer 
and a contract of conditional liability. 
In such case the law implies the two con- 
tracts, because, that being the form in 
which, by the law-merchant, the two 
contracts are entered into, it presumes. 
the parties intended both. The impli- 
cation is not made contrary to their 
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manifest intention. All the authorities 
agree that by writing over the signature 
they may exclude any implication. The 
only difference in the cases is as to what 
will have that effect. In our opinion, 
when the writing expresses, no matter 
in what form, the purpose with which 
the name is indorsed, it excludes the im- 
plication of any other purpose. When 
the writing expresses one contract, the 
parties will be presumed to have ex- 
pressed all they intended; the written 
will be presumed to be the entire con- 
tract. It shows that the parties were 
not content with the implication of in- 
tention which the law raises upon the 
bare signature on the back of the note; 
for why should they take pains to ex- 
press in writing one of the contracts 
which would be implied from’ the bare 
signature, if they intended not only that 
contract, but the other also? 


COLLECTION—INSOLVENC Y— 
TITLE TO PROCEEDS. 


New York Supreme Court, General Term, 
Fourth Department, February, 1891. 


BANK OF SYRACUSE v. WISCONSIN MarR- 
INE & Fire Ins. Co. BANK. 


Bank of Syracuse, owner, sent to Fidelity Bank,Cin- 
cinnati, indorsed for collection and remittance, a draft 
on Milwaukee, which Fidelity forwarded to its Mil- 
waukee correspondent. Syracuse and Fidelity had ar- 
Tangement to collect, each for the other, and remit 
totals every ten days. Milwaukee collected from 
drawee and credited Fidelity pursuant to arrangement 
under which collection items were credited as cash. 
Draft was collected and credited by Milwaukee June 
15, 1887, and Fidelity notified. Notice was received by 
Fidelity, June 17. Fidelity suspended June 20. From 
before June 15 to Fidelity’s failure, Fidelity was in- 
debted to Milwaukee more than the amount of the 
draft. The evidence was held to establish that when 
Fidelity received the draft, it knew it was insolvent, 
and the draft was received with the fraudulent intent 
of depriving Syracuse of the same, or its proceeds. 
Syracuse sued Milwaukee for proceeds. 
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Heid. 1. But for Fidelity’s fraud, under the agree~- 
ments between the banks, the proceeds upon receipt 
would have become the property of Milwaukee. 

2. But, the fraud of Fidelity gave Syracuse the right 
to rescind the contractual relation and follow its prop- 
erty; and Milwaukee could not claim draft as a bona- 
fide holder by reason of Fidelity’s antecedent debt; 
Milwaukee obtained no title by credit of draft upon 
receipt, and took no better title than Fidelity, its prin- 
cipal, who had none. Milwaukee, consequently, was li- 
able to Syracuse. 


Appeal from special term, Onondago- 
county. 

Action by the Bank of Syracuse against. 
the Wisconsin Marine & Fire Insurance 
Company Bank. From a judgment en- 
tered in favor of plaintiff for $363.31,. 
with interest from June 15, 1887, de- 
fendant appeals. 

Argued betore Harpin, P. J., and 
MartTIN and Merwin, J. J. 

C. W. Andrews, for appellant. 7. Wm. 
Wilson, for respondent. - 


Merwin, J. The facts of this case 
are substantially as follows: The plain- 
tiff is a state bank, doing business at 
Syracuse. The defendant is a banking 
association, organized under the laws of 
the state of Wisconsin, and doing business. 
at Milwaukee, in that state. The Fidelity 
National Bank of Cincinnati was, on the 
2oth Jnne, 1887, and had been for more 
than a year previous, a banking’ associ- 
ation duly organized under the national 
bank act, and doing business at Cincin- 
nati, Ohio. It suspended business on 
the zoth June, 1887, and on the next 
day it was taken possession of by the 
national authorities, and a receiver after- 
wards appointed, and its franchises for- 
feited. About November, 1886, there 
were negotiations between the plaintiff 
and the Fidelity Bank with reference to 
collections to be made for each by the 
other, which resulted in an agreement 
between them to the effect that the 
plaintiff would make collections in Syra- 
cuse and vicinity of paper held by the 
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Fidelity Bank, and the latter would 
make collections in the United States 
west of Pennsylvania of paper held by 
the plaintiff, and that each would remit 
the total amount so collected to the 
other every tendays. The courseof the 
business under this arrangement, down 
to the time of the suspension of the 
Fidelity Bank, was as follows: Each 
bank opened an account with the other, 
debtor and credit in form, in which each 
was credited with all paper received for 
collection from the other at its par value, 
and, upon its receipt, the one receiving 
proceeded to make the collection, and 
at the end of each ten days the amount 
collected up to that time was remitted by 
draft on New York, and the amounts of 
the remittances 30 made were charged 
in the account. These remittances were 


made the rst, 11th, and 21st of each 
month. No specific collection was thus 
sent, but the aggregate of collections 


made up to the time of each remittance 
was forwarded. The moneys so collected 
were mingled indiscriminately with the 
other funds of the bank. The plaintiff, 
during the continuance of this business, 
sent to the Fidelity Bank for collection 
several hundred items, and upon its 
part mdde collections for the Fidelity 
Bank, and conducted business in the 
same manner. On the rth June, 1887, 
the plaintiff was the owner of a check 
for $363.31. dated at Milwaukee, June 
8, 1887, drawn by J. G. Wightman on 
Marshall & Illsey, to order of and in- 
dorsed by W. S. Peck, Bro. & Co., and 
duly transferred for value to plaintiff. 
‘On the 11th June, the plaintiff indorsed 
the check, ‘‘ For collection and remit- 
tance of proceeds, to the Bank of Syra- 
cuse, Syracuse, N. Y. F, C. Eddy, 
Cashier,”—and mailed it to the Fidelity 
Bank, by which it was received on the 
13th June, 1887. Upon that day the 
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Fidelity Bank indorsed the check, ‘‘ For 
collection for account of the Fidelity 
National Bank, June 13, 1887, Cin., O. 
Ammi Baldwin, Cashier,—’’and forward- 
ed it by mail to the defendant, by 
which it was received on the 15th June, 
1887, and its amount collected on the 
same day. The defendant was collecting 
agent at Milwaukee for the Fidelity 
Bank, and the check was credited by 
the defendant to the Fidelity Bank in 
its account with it on receipt, pursuant 
to an arrangement that negotiable paper 
forwarded by one to the other for col- 
lection, was to be treated as cash, and 
credited by each bank tothe other when 
received. The defendant on the same 
day notified the Fidelity Bank that the 
check had been collected and the amount 
credited to its account, and this notifica- 
tion was received by the Fidelity Bank 
on June 17, 1887. Upon and before the 
15th June, 1887, and from that time 
until the failure of the Fidelity Bank, it 
owed the defendant considerably more 
than the amount of the check. The de- 
fendant has not remitted the proceeds 
of the check to the Fidelity Bank or to 
its receiver or to plaintiff. No advance 
was made by defendant on the check. 
On the 24th August, 1887, the plaintiff 
demanded of the defendant the check or 
the money, and, this demand not being 
complied with, this suit was commenced. 
From th erst June, 1887, to its suspension, 
the Fidelity Bank was insolvent; and its 
assets on the rst June, and until its dis- 
solution, were about $3,000,000, and its 
liabilities during the same time were 
about $6,100,000. E. L. Harper was 
its vice-president and general manager, 
and directed its affairs, and the condition 
of the bank was well-known to him; and 
he, between the 1st and 2oth June,\1887, 
converted over $900,000 of the moneys 
of the bank to his own use. None of 
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the facts as to the condition of the Fi- 
delity Bank and the conversion of its 
assets were known to either of the par- 
ties hereto prior to June 21, 1887. It is 
found by the court below that the Fidel- 
ity Bank at the time it received the 
check in question was insolvent, and well 
knew it was insolvent, and received the 
check with the fraudulent intent and pur- 
pose of depriving the plaintiff of the 
same and its proceeds. This finding is 
challenged by the appellant, but we 
think it is sustained by the evidence. 
Craigie v. Hadley, 99 N. Y. 131. 1 N. E. 
Rep. 537; Anon,, 67 N. Y. 5y8. The 
court below decided as matter of law 
that the title to the check remained in 
the plaintiff, and the Fidelity Bank held 
it as collecting agent; that, under the 
agreements, the proceeds upon receipt 
would have become the property of the 
defendant but for the fraud; that by 
reason of the fraud, the defendant not 
being a dena-fide owner for value, ac- 
quired no title to the proceeds; and that 
plaintiff was the owner of the proceeds. 

Assuming, as I think we must, that 
the plaintiff by reason of the fraud had 
the right to rescind the contractual rela- 
tion between it and the Fidelity Bank 
and follow its property, the oniy ques- 
tion is whether the defendant, by reason 
of the application of the moneys on a 
precedent debt, is such a holder for 
value that it is not liable to plaintiff. The 
claim of the defendant is that the case is 
analagous to the case of payment out of 
money obtained by fraud, when a party 
who receives it in good faith, and in the 
ordinary course of business, upon an an- 
tecedent debt, will be protected. Stephens 
v. Board, 79 N. Y. 183. That case, how- 
ever, recognizes the principle that an 
antecedent debt is not such a considera- 
tion as will cut off the equities of third 
parties in respect to negotiable securities 
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obtained by fraud. Here the property 
obtained from plaintiff, and that reached 
defendant's hands, was a negotiable se- 
curity. The defendant is presumed to. 
have known from the restrictive indorse- 
ment that it belonged to plaintiff. Had 
the plaintiff discovered the fraud in time 
to have reached defendant before the 
payment of the check, there would be no 
question about the plaintiff's ownership. 
Does the fact of payment, no other act 
intervening, change the situation? The 
check was credited by defendant to the 
Fidelity Bank on its receipt. It obtained 
no title by that act. The defendant was 
the agent of the Fidelity Bank, and had 
no better title to the check or the pro- 
ceeds than its principal had. The prin- 
cipal had no title to either by reason of 
the fraud. In McBride v. Bank, 26 N. 
Y. 450, it is said: ‘‘A bank receiv- 
ing from another notes for collection 
obtains no better title to them or the 
proceeds than the remitting bank had, 
unless it becomes a purchaser for value 
without notice of any defect of title. It 
is not a purchaser for value by reason of 
its having a balance against the remit- 
ting bank for which it had refrained 
from drawing, in reliance upon a course 
of dealing between the banks to collect 
notes for each other, each keeping an 
open account of such collections, treat- 
ing all the paper sent for collection as 
the property of the other, and drawing 
for balances at pleasure.” We think 
the court below did not err in holding 
the defendant liable. Interest was di- 
rected from June 15, 1887. It should 
have been only from the time of the de- 
mand, August 24, 1887. In this respect 
the judgment should be modified. This, 
however, is not material enough to affect 
the question of costs. Judgment modi- 
fied by striking out the interest allowed 
from June 15, 1887, to August 24, 1887, 


and, as modified, affirmed, with costs. 
All concur. ' 
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ABSTRACTS. 


U. S. Supreme Court. 


NaTIONAL BANK—CONTRACT OF PuR- 
CHASE OF MunicipaAL Bonps—ULTRA 
VirEsS—LIABILITY OF BANK. 


1. In anaction in a state court for 
the breach of contract by which a na- 
tional bank purchased municipal bonds, 
and agreed to return them to the seller 
at the purchase price, or less, the bank 
interposed the defense that it was for- 
bidden by the national banking act to 
make the contract in question, and that, 
consequently, it was exempted from all 
liability thereon. He/d, that a judg- 
ment of a state court holding that no’ 
such exemption existed was subject to 
review by the federal supreme court, 
though the state court rested its judg- 
ment on general principles of law, and 
did not expressly determine whether or 
not the act of congress forbade a na- 
tional bank from making such a con- 
tract. 

2. Though the national bank act 
does not authorize the bank to enter 
into the contract above set out, yet when 
the amount which it paid for the bonds 
is tendered back to it, and their sur- 
render demanded, its authority to re- 
tain them no longer exists; and the fact 
that the contract under which it ob- 
tained them may be illegal will not pre- 
vent the seller from maintaining an ac- 
tion for their value, as such action is not 
in affirmance of the contract, but in dis- 
affirmance of it, and to prevent the bank 
from retaining the benefit which it has 
derived from its unlawful act. 

3. Since the bank was not in default 
until the demand for the return of the 


bonds, the conversion occurred when it 
refused compliance therewith; and the 
seller is entitled to recover at least the 
difference between the price at which 
he sold the bonds and their value at the 
time of the demand. 

Affirming 3 S. W. Rep. 122. 


Logan County Nat. Bank v. Townsend, 
Supreme Court, U. S., March 2, 1891. 


Note.—In this case the plaintiff, Townsend, 
sold to the bank $12,800 of the bonds of Logan 
Co., Kentucky, issued in aid of the Owensboro 
& Russellville Railroad, with six months interest 
accrued, for 68% cents on the dollar, in consid- 
eration of the promise of the bank that it would, 
upon plaintiff's demand, replace the bonds for 
him at the same price, or less. Plaintiff subse- 
quently demanded that the bank comply with its 
promise. The bank refused. At the time of 
demand, as well as when the action was 
brought, the bonds were worth dollar for doilar, 
par, and accrued interest; and plaintiff claimed 
damages for the difference between the price 
paid and the par value and interest. 


New Jersey. 


ConTRACT OF DeEposiIr—PAYMENT OF 
TRUSTEE’S CHECKS. 


1. The contract arising by implica- 
tion of law from a deposit of money ina 
bank is that the bank will, whenever 
required, pay out the money in such 
sums and to such persons as the deposi- 
tor shall designate by his checks. 

2. Even when it is known that the 
money deposited is held by the depos- 
itor as a trustee, the bank is bound to 
presume, in the absence of knowledge to 
the contrary, that a check drawn by the 
depositor against the money has been 
drawn by him in the proper discharge of 
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his duty as trustee, and to pay the check 
accordingly. 


Board of Chosen Freeholders of County of 
Essex v. Newark City Nat. Bank et al. 
Court of Chancery of New Jersey, Feb. 


9, 1891. 
New York. 


Raisep Drart—PayMENT TO COLLECT- 
ING BANK— RECOVERY OF PROCEEDS— 
WHEN ARE Proceeps Paip PRINCI- 
PAL? 


The First National Bank of Albu- 
querque, New Mexico, sold a draft to 
the order of James R. Wood for $12.50, 
drawn upon the United States National 
Bank of New York. The draft was 
raised to $5,000, name of payee changed, 
signature of cashier brushed up, and 
draft was cashed at raised amount by 
F. MacManus & Sons of Chihuahua, N. 
M. Draft was forwarded to the Na- 
tional Park Bank in New York who re- 
ceived the amount from the United 
States National Bank. Immediately on 
notice of raising, the United States de- 
manded of the Park return of the $5,000 
less $12.50; and then brought suit. The 
Park made two defenses: 


1 That it was merely an agent for collection, 
and had remitted proceeds to its principal. 

2. That the whole draft was a forgery, includ- 
ing cashier's signature, and the United States 
bank being bound to know the signature of 
drawer, cannot recover. 


On point 1, the court found that 
there was no actual transfer of funds by 
the Park National to its principal; all 
that was done was to credit McManus & 
Son with the amount, and there was no 
evidence that McManus & Son ever drew 
against that particular credit prior to 
the'time of the discovery of the fraud. 
On this state of facts, the court says: 
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‘In order to absolve an agent who is 
simply an agent for collection he must 
actually part with the money; hé must 
pay over the proceeds to his principal. 
It is not sufficient to credit the same in 
account. That is strikingly illustrated 
in the first case which is to be- found in 
the books, which settles the law in re- 
gard to the rights of parties to actions 
similar to the one at bar. Bankof Com- 
merce V. Union Bank, 3 N. Y. 236. In 
that case the money was credited in the 
account of the correspondent of the 
Union Bank, and yet a recovery was had 
clearly upon the principle that crediting 
in account is not equivalent to paying 
over the proceeds, The same principle 
was enunciated in the case of Vatonal 
Park Bank v. Seaboard Bank, 114 N. Y. 
28.” 

The court thereupon held that the ev- 
idence did not warrant the finding that 
the Park bank had accounted to its cor- 
respondent for the money collected upon 
the draft, prior to being informed of the 
fraud, and the plaintiff's right to recover 
is fixed, unless the signature to the draft 
was a forgery. 

The court then, considering point 2, 
involving forgery of signature, finds 
from the evidence that the signature 
was genuine, but had been touched: or 
brushed up. This, it is held, does not 
constitute forgery, the court saying: 


The mere touching up of a letter or two in the 
signature in question in no manner destroyed 
the signature, so that it might not still be called 
genuine. The integrity of the signature must 
be affected, and the simple crossing of a ‘‘t”’ or 
the dotting of an ‘‘i” orthe putting in of a 
period between initials, or the touching up of a 
letter, has no consequences. 


The two points of defense made by 
the defendant bank having been decided 
against it, the plaintiff bank was ad- 
judged entitled to recover. 
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United States National Bank v. National 
Park Bank, Supreme court, General 
Term, First Department, January, 1891. 


North Dakota. 


PLEDGE OF STocK—RIGHT TO VOTE. 


1. The pledgee of stock in whose 
name it stands on the corporate records 
has a right to vote the stock at a meet- 
ing to elect directors. 

2. The pledgeor has no right to vote 
such stock, but a court of equity will, in 
a proper case, compel the pledgee to 
give the pledgeor a proxy. 

3. One not appearing to be a stock- 
holder upon the corporate records is not 
eligible to the office of director, under 
the statute providing that only stock- 
holders are eligible to that office; one 
who still so appears is eligible, and may 
vote notwithstanding he has assigned 
the stock. 

4. A vote of stockholders represent- 
ing a majority of the subscribed capital 
stock is necessary to the choice of a di- 
rector. There being no such vote, the 
election is declared illegal, and a new 
election ordered. 

5. A-stockholder holding a majority 
of the subscribed capital stock having 
acquiesced in the organization of a 
stockholders’ meeting, and having par- 
ticipated in the business ot the meeting 
as so organized, among other things 
having nominated persons for the office 
of director, cannot afterwards withdraw 
from the meeting, and organize another 
meeting, at the same time and in the 
same place, and by voting at that meet- 
ing elect the persons voted tor by him 
the directors of the corporation. It is 
his duty to remain in the meeting first 
organized, and vote his stock there, and 
no one can prevent his voting his stock 


‘ 
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at that meeting, although his ballot may 
be rejected. Notwithstanding such re- 
jection, had he voted his stock at the 
original meeting the persons voted for 
by him would have been elected di- 
rectors, and under the statute declared 
by the court elected. 

6. A transferee of stock upon the cor- 
porate records is qualified to vote the 
stock, and to become a director, al- 
though the transfer was made for the 
express and sole purpose of so qualifying 
him, provided that it was not made in 
furtherance of a fraudulent scheme. 


In re Argus Printing Co., Supreme 
Court of North Dakota, Feb. 25, 1891. 


NoTe.—The points above decided are stated 
in the official language of the court, and they 
are worthy the careful perusal of North Dakota 
bankers. 


West Virginia. 


PLEDGEE—Duty to ENForRCE COLLAT- 
ERALS. 


1. Wherea party who is indebted exe- 
cutes his notes to his creditor payable at 
different times, and subsequently assigns 
and transfers non-negotiable notes which 
he holds against other parties, to the 
creditor as collateral security for the 
payment of his notes held by the cred- 
itor, itis the duty of such creditor to 
use reasonable care and diligence to 
make the notes, received as collateral 
security, available, and if, by negligence 
or laches on his part, the collaterals, or 
any of them, are lost, the loss should be 
borne by such creditor. 

2. A note for $500 -against two 
parties was assigned by a debtor to his 
creditor as collateral security for a pre- 
existing debt. One of the makers of 
the note was dead at the time the note 
was assigned, and it was on file before a 
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commissioner in a creditor’s suit to settle 
the deceased maker’s estate. Nothing 
was ever done by the creditor to hasten 
the collection of the note against either 
of the makers thereof, but the creditor 
received $191.70 from the creditor’s 
suit 20 years after the transfer was made. 
In a suit brought by the creditor upon 
the original indebtedness, Ae/d, that the 
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creditor had not used that diligence 
which the law requires with reference to 
the collection of the collaterals, and the 
debtor was entitled’to charge his cred- 
itor with the amount thereof. 


Rumsey et al. v. Laidley, Supreme 
Court of Appeals of West Virginia, Feb. 
7, 1891. 


DEPARTMENT OF: PRACTICAL BANKING. 


Interior Bank Examinations. 


Examinations of banks with a view to ascer- 
taining their true condition, and whether they 
are, and have been conducted, on a basis of sol- 
vency and safety, are, or may be, of two kinds. 


1. By public officials, under the law, for the safety 
of the public. 


2. By private owners, directors, or committees, for 
their own safety. 


Actuated by motives of self-interest, as we!l as 
of duty to patrons, it would seem natural that 
examinations of the latter kind would be most fre- 
quent and effective. Yet experience shows the 
contrary. The comptroller of the currency, in 
his report for 1889, says: 


It would seem to one not in possession of the facts that 
a board of directors who ought to be in daily, or at least 
weekly session, and upon whom is devolved by law the 
responsibility of management, would be the first to 
discover improper practices on the part of officers and 
clerks. The records of this bureau, however, show that 
such is not the case. In almost every case where fraud 
forgery, embezzlement, or theft, has been found to 
exist, the discovery has been made by the examiner, 
whose knowledge of the bank, its officers, clerks, cus- 
tomers, and affairs generally, is acquired by annual, 
or possibly semi-annual, visits, and those of necessar- 
ily brief duration. 


Why is this? Because of lack of effective 
examination and supervision by those whose 
duty, and whose greatest interest, it is to 
know the exact condition of affairs. Looking 
for cause of this lethargy, an effective and thor- 


ough examination requires time, labor and skill. 
In the case of corporate banks, the directors 
receive no compensation, and this may operate, 
in many instances, as a deterrent to more than 
superficial watchfulness. Again, a bank di- 
rector, not being a trained bookkeeper, may not 
feel competent to investigate those matters of de- 
tail, as distinguished trom matters of judgment, 
necessary to be thoroughly looked into. Again, 
both in the case of corporate and private institu- 
tutions, everything is going along all right. 
Danger from within is a remote possibility, not 
to be thought of. Thetime and labor spent in 
making examination is necessarily withdrawn 
from the apparently more profitable branch of 
money-getting. Hence, neglect of this impor- 
tant branch of the business occurs, neglect which 
has proved as fatal, time and again, as neglect 
to examine and repair the steam boiler has led 
to explosion and wreck of the steamship. 

It needs no elaboration of argument to indis- 
putably establish the proposition that existing 
systems and methods of interior examination— 
using the term to distinguish from exterior, or 
public, examination—are in many instances 
wofully defective, incomplete and ineffectual, 
and while they so remain, the safety and stabil- 
ity of the whole institution is endangered. 
Granting this, it becomes pertinent to urge, in 
the interest of bankers, the taking of such steps 
in the matter of examination, as will insure 
reasonable safety from hidden, interior dangers. 
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With many the trouble may be, not a lack of 
desire to look closely into all branches of the 
business but, a lack of knowledge of ‘‘ how to 
go about it.” . 

In furtherance of these ideas, we want to pub- 
lish in these columns, hoping our readers will co- 
operate and help us out, a series of articles on 
‘* The Best Method of Interior Bank Examina- 
tions”—having in contemplation, thoroughness 
and effectiveness on the one hand, and simplicity 
and economy of time and labor on the other. A 
good deal, probably, depends in a discussion of 


THE DESTRUCTION OF OUR 


In one of the parks in Paris there stood upon 
a lofty pedestal a perfect statue of the Apollo. 
So graceful and beautiful were its proportions 
that the passer-by could not fail to note it, and 
admire not only its beauty but its apparent so- 
lidity and durability. To it the eye of the tourist 
was directed, and it was the pride of the residents 
of that great city of attractions and pleasures. 
For many years the storms came and the winds 
blew and beat upon the statue and it stood at 
their close as strong and resplendent as ever. 
But one day, from a portentous cloud that over- 
hung the city, a single shaft of lightning fell 
and, aimed by the hand of the Almighty Archer, 
went with deadly purpose straightway to the 
Apollo. From crown to pedestal it was a 
shattered wreck and its fragments strewed the 
surrounding sward in all directions. When the 
storm swept by, the frequenters of this park and 
‘the admirers of this great statue gathered 
about and as they viewed the fragments, ex- 
pressed their amazement to find their beautiful 
statue was hollow; that it was but a copy of the 
great original and made of very common clay. 
Their idol was destroyed. 

The heart sickens as we contemplate day by 
day the shattered idols that strew our great 
cities. Men that we have looked up to and ad- 
mired for a long series of years and have 
considered the soul of honor and probity, men 
who have been our ideal of all that is pure and 
honest, suddenly astound us as we awake some 
morning to find they have been false to their 
great trusts and that our beautiful statue has 
been all these years a hollow sham and made of 
the commonest clay. Our idol is shattered. 
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this kind, upon the character of bank and the 
character of business done. The questions, 
furthermore, would appear to necessarily suggest 
themselves—Who to make the examination ? 
When? How often?—as well as other points of 
detail. It is believed that a series of articles or 
contributions on these questions would be of in- 
terest and value to many readers; that a com- 
parison of views would lead to the improvement 
as well as the adoption, of methods; and that a 
bringing into public view of the whole subject 
would be in the highest degree beneficial. 


IDOLS. 


These thoughts have a particular application 
at the present time and lead us to the question 
whether or not there is a system, perfect so far 
as human efforts succeed, that will prevent such 
shocks to faith in the honesty of men. Just now 
the banking and commercial circles of the coun- 
try are alarmed to discover that the late President 
of the Ninth National Bank who died on March 
Ist, had, during a long series of years, been 
defrauding the bank until he had appropriated 
to his own use about $400,000 of the bank’s 
money, and that without discovery or suspicion 
on the part of his brother officers and directors. 
There is certainly the shattering of an idol of 
home, of friends, of business associates that was 
looked upon with envious eyes by those who had 
apparently been less fortunate in life. 

We refer to this defalcation in this manner to 
draw attention to the enormity of the crime and 
throw the influence of the columns of this Journal 
in the direction of plans that will render such 
losses impossible. We do not intend to criticise 
harshly the directors of this unfortunate bank. 
They were simply the victims of over-confidence 
and ignorance. Their over-confidence was shown 
by the delegation of autocratic power to their 
president; and their ignorance is natural—and 
it is no insult to their manhood to tell them of it. 
A man at the head of a dry-goods, grocery, or 
other firm, is no doubt able to manage his own 
business to perfection, and as a bank director a 
most valuable aid to the officers in deciding 
upon the soundness of paper that is offered for 
discount or purchase, especially of firms in his 
own line of business; but as a specialist in bank 
statements and balance sheets he is a failure 
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nine cases out of ten, as the history of all the 
great bank defalcations prove. ‘‘An ounce of 
prevention is worth a pound of cure.” There 
must be some remedy to prevent such shocks to 
credit and such monetary losses as they entail. 
Let us endeavor to discover the perfect plan—no 
honest man will object to the most careful scru- 
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tiny of his business methods and accounts; but 
how, and by whom, and in what manner, and 
when, are questions of opinion. Let us have a 
full expression on this subject, and save our 
idols—even if they are hollow and clay we want 
to know it. 


QUERIES AND REPLIES 


Can Bank Require Indorsement be- 
fore paying Check to payee or bearer? 


ViLas NATIONAL BANK, 
PLATTSBURGH, N. Y. April 13, 1891. 


Editor Banking Law Journat: 


Dear Sir:—Can a person presenting a check 
payable ‘‘to the order of bearer” be compelled 
to indorse same? 

TELLER. 


Answer.—While the request is occa- 
sionally made by bankers to the holders 
of bearer checks, that they indorse be- 
fore payment, and in the case of order 
checks, it is customary to require in- 
dorsement of the payee, there is legal 
authority for the proposition that the 
bank has no right in either case to re- 
quire indorsement before payment, and 
a payee, or holder of a bearer check, 
cannot be compelled to indorse as a pre- 
requisite to receiving the money. As 
this is a question which frequently arises 
in banking practice, something more 
than this brief statement will be war- 
ranted. In the first number of this 
publication* the question was asked if a 
check payable to bearer should be in- 
dorsed by the holder, and we then said: 


A check payable to bearer does not require indorse- 
ment, of course, for the purpose of transfer. It passes 
by delivery. Nor is an indorsement by the holder 
necessary before its payment by the bank in order to 
entitle the latter to charge the payment to the drawer. 
It is customary, however, for the paying bank to re- 
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quest the party receiving payment to indorse, as his 
signature answers the purpose of a receipt, and shows 
to whom payment has been made. Whether a bank 
could lawfully refuse payment of such a check until 
the holder had indorsed it, is a question which, prob- 
ably, is not definitely settled. It is the law, although 
perhaps not universally known among the commer- 
cial class, that a creditor is under no legal obligation 
to give a receipt to his debtor for money paid. The 
debtor has no right to withhold payment unless a re- 
ceipt is given, and a refusal by the creditor to give a 
receipt constitutes no defense to an action for the debt 
against the debtor who has tendered the amount on 
condition that he be given a receipt therefor. If this 
principle were applied to the case of payment of a 
check payable to bearer, the bank would be held to 
have no right to require indorsement by the holder 
before payment; but the latter case stands on a little dif- 
ferent footing. In some states a bank is directly liable 
on a check to the checkholder, and would then stand 
in the relation of debtor. In others it is under no ob- 
ligation to the holder, but its duty is solely to the 
drawer to honor his checks when presented; and its 
relation then to the holder would be rather that of 
agent of the debtor to pay the check. In either view 
it conld be urged that as indorsement of a check be- 
fore payment was a reasonable requirement, and con- 
templated in the contract of the bank with the depos- 
itor to honor his checks, the holder, by accepting the 
check in lieu of money, took it subject to this require- 
ment, and was necessarily bound thereby. However 
this may be, it is certainly customary for checks pay- 
able to bearer to be indorsed by the holder before 
payment, and is a requirement which should be com- 
plied with. 


Let us supplement this by a more au- 
thoritative utterance, not then cited. 
The question was considered as to the 
necessity of indorsement by a payee be- 
fore payment in the case of Osborn v. 
Gheen, in the supreme court of the Dis- 
trict of Columbia, decided July, 1886, 3 


Central Rep. 762. The case was one of 
accounting between two partners, Os- 
born and Gheen: Among the items for 
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which Gheen claimed credit was a check 
of $1,925 drawn in favor of Osborn upon 
the bank, paid by the bank, but never 
indorsed by Osborn or any one else. 
The auditor disallowed the check be- 
cause it had never been indorsed by the 
payee. The equity court reversed the 
auditor on this point, and the case then 
coming before the supreme court, it 
said: 


The court was entirely right in directing the allow- 
ance of the check for $1,925, which was paid py the 
bank, although it was not indorsed by the payee. 
There is no necessity at all for the legal operation of a 
payment that the payee should indorse the paper. All 
that he has to do is to receive the money. The party 
to whom it is directed is ordered to pay so much 
money tohim. All that the drawer has to do, there- 
fore, is to satisfy himself that when the order is pre- 
sented the true and proper person is there at hand to 
receive the payment and to receipt for it. Itis true it 
is common for the payee to indorse in blank at the 
bank, or for the holder of an instrument to indorse in 
blank when he receives payment, as a voucher for the 
payment. But a voucher is not necessary, nor is a re- 
ceipt necessary to give validity to a payment. The 
bank makes the payment of course at its peril, if the 
payee shall afterwards challenge the payment and say 
the money was not paid to him but to somebody else. 
Then it is a mere question of identity as betweef the 
payee and the bank; but it does not go to the legal, in- 
tegrity of the instrument. 

The bank upon whom the note or bill of exchange is 
drawn is authorized and required to pay the money to 
the payee, knowing him to be the identical man in- 
tended, without any indorsement and without any re- 
ceipt. Beyond that, a prudent man might well hesi- 
tate to indorse a paper which was given him to be 
paid at the bank for this reason; that if he indorsed it 
in blank and without qualification, if the bank pleased 
it could, as we know banks sometimes do, put that 
paper into circulation again: and if it should get into 
the hands of a dona fide holder, he might hold the 
payee responsible upon his blank indorsement. 
Therefore a prudent man might properly decline to 


indorse, in the legal sense of the term, a paper when it . 


was paid tohim. Heshould receipt it as a matter of 
satisfaction between him and the other; but he should 
qualify his indorsement by some word or sign or indi- 
cation that he did not mean to throw the paper into 
circulation again, but meant to make his name upon 
it only the representative of the fact that it had been 
paid to him and that the functions of the paper had 
ceased and become entirely extinct. 


The gist of this discourse, we see, is 
this: that a bank is under obligation to 
make payment, without any receipt or 
indorsement, but it is common for the 
payee to indorse as a voucher; and 
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while under no obligatiun, the payee 
should, nevertheless, be accommodating 
and give a receipt as a matter of satis- 
faction. He should, however, be care- 
ful and qualify his indorsement by some 
word or sign to show that it was not in- 
tended as an indorsement, but merely as. 
a receipt. It would not be prudent for 
a payee to indorse in blank for the bank 
might, instead of jabbing the check. on 
the cancelling fork, deliver it over to 
somebody else with the payee’s blank 
indorsement, and possibly subject him 
to liability to a dona fide holder, who 
from the absence of any indorsement by 
the bank or other indication on the 
paper, might not know that it had ever, 
been in the bank’s possession. 

So far as the argument of prudence is 
concerned, if it is imprudent and risky 
for a payee to indorse before receiving 
the money, a large majority of the busi- 
ness world are open to that charge. 
But waiving that objection—for if it, in 
fact, had any merit, it could be obviated 
by a qualified indorsement—bankers are 
met with the truth that while the needs. 
of business, in the case of order checks 
at all events, require indorsement by 
the payee, the law, as so far announced, 
does not compel indorsement, but, on 
the contrary, holds it not obligatory and 
only to be done as a matter of accom- 
modation, if at all. When the vast 
amounts of payments of checks are 
taken into consideration, and the bother 
and annoyance to the bank which would 
result if every holder stood on his legal 
rights and refused to indorse, the reason- 
ableness of the requirement is apparent. 
It is reasonable enough for a debtor to ask 
a receipt from his creditor as evidence of 
his single payment. But where instead 
of a single payment, a multitude of 
daily payments are made to all sorts and 
conditions of men, it becomes absolutely 
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necessary to the proper conduct of the 
banker’s business, that he kave written 
evidence of the fact from the party to 
whom payment has been made; and in- 
stead of being a matter of accommoda- 
tion, it should be a legal right. The 
view as announced in our previous num- 
ber would seem proper for any court to 
adopt, namely, that as indorsement of a 
check before payment was a reasonable 
requirement, it should be held ‘‘con- 
templated in the contract of the bank 
with the depositor to honor his checks 
and that the holder by accepting the 
check in lieu of money, took it subject 
to this requirement and was necessarily 
bound thereby.” It remains to be seen 
what view other courts may take of the 
subject. 


State Taxation of National Bank Notes: 


Tue ExcHANGE BANK OF MAQUOKETA, ) 
MagQuoketa, Iowa, April 15, 1891. 


Editor Banking Law Journat: 


DEAR SiR:— What have you to say in regard 
to the taxation of National Bank currency? The 
opinion of our Judge here is considered by some 
as the correct doctrine, but how is it consistent 
with the section in the charter of the National 
Banks which describes all the obligations of the 
government of whatever nature as exempt from 
taxation. Should like to hear from you in re- 
gard to this question. 

L, B. DuNHAM. 


Answer.—The decision of Judge Bran- 
non holding national bank notes taxable, 
is published elsewhere, as is also an article 
on the subject in which the cases are 


collected. Reference to this article will 
sufficiently answer this communication. 


Payment of Check a Finality. 


BANK OF SARGENT County, 
MiLnor, Nortu Dakota, April 9, 1891. 
Editor Banking Law Journat: 
DEAR S1r:—An interesting question has recent- 
ly come to my notice, as to how far a bank can 
follow its funds that have been paid out by it on 
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checks issued by a depositor, who has obtained 
a fictitious balance in the deposit of a worthless 
draft. The exact circumstances are as follows: 
A depositor doing business for a loan company 
as their agent, had been drawing on them for 
funds with the papers in the various loans made 
by him attached. The loan company had pre- 
viously honored the drafts made in this manner 
but the maker of the loan whose papers were 
attached to the draft in question, fearing to 
trust the agent to handle his funds that were to 
be received on the papers that were forwarded, 
notified the Loan Company not to pay the money 
over to the agent, and they consequently refused 
to honor the draft. Meanwhile, the agent and 
depositor had proceeded to use the apparent 
balance that was caused by the credit of the 
draft that was dishonored, to the completion of 
another loan, and paid to the local land office 
the price of 160 acres of government land, $200. 
The papers in this last loan were sent to the 
party who promised to make the loan, but he 
now refuses to pay the government price for the 
land, or to complete the loan, unless he can liqui- 
date a former indebtedness of themaker of the pa- 
pers to him, and also refuses to assign the papers 
to the bank whose money went to pay the govern- 
ment for the land. Now, although the money was 
advanced by the bank on a check that was given 
by a depositor, yet it was ona fictitious balance, 
and it was the money of the bank only that went 
to pay for the land at the government price. In 
most cases the bank would only seek to recover 
from the depositor, and in many instances would 
have no right to go further, but in the present 
case the man who holds the papers in the real- 
estate loan, in which the bank has paid out the 
money to the government, has not actually put 
one cent into the loan, and yet retains both the 
papers in the real-estate loan and also the papers 
that he insists shall be paid by this indebtedness, 
which represent the former debt of the maker of 
the real-estate loan to him. In such a case as 
this, does it not seem that the bank has a right 
to go further than merely toseek to recover from 
the depositor, and that the courts will sustain 
it in seeking to have the money paid to the gov- 
ernment, for the purchase price of the land, 
placed as a lien prior to the real-estate loan 
above mentioned, now against the property. 

If you think that the question is of sufficient 
importance, and general character, I would be 
pleased to have you give it consideration through 
the columns of the Journal. 


F. W. VAIL. 
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Answer.—The circumstances disclosed 

afford an interesting illustration of how, 
in the practice of banking, losses some- 
times arise out of transactions between 
banker and customer which ordinarily 
are regarded as reasonably safe. A loan 
agent, habitually depositing drafts drawn 
in the course of his business on the com- 
pany which he represents, obtains, by 
reason of their being always honored on 
presentation, sufficient credit with his 
banker to enable him to draw against 
them, before collection. But, finally, a 
draft comes back dishonored, and the 
customer’s account becomes overdrawn 
for that amount, which he fails to make 
good. 

The case is therefore resolved into one 
of overdraft without security, one which, 
ordinarily, a banker would not make, 
but which in the particular instance has 
been forced upon him by reason of his 
faith in the virtue of the deposited 
paper. 

What is the banker’s remedy? Ordi- 
narily, as on a debt of the customer 
alone. But it is suggested that there 
may be a further remedy in the case pre- 
sented, by reason of the peculiar circum- 
stances. What are they? 

On the credit balance created by a 
deposited draft which subsequently turns 
out worthless, Mr. Banker pays his cus- 
tomer’s, Mr. Loan Agent’s, check for 
$200 to the government land office, as 
the purchase price of 160 acres, bought 
by Mr. Farmer. Mr. Farmer wants a 
loan on the land, and executes papers, 
constituting a lien, which through Mr. 
Loan Agent are sent to Mr. Lender. Mr. 
Lender, possessing the papers, refuses to 
make the loan for which they were exe- 
cuted, but holds them until Mr. Farmer 
pays him a prior debt. Mr. Banker feeis 
that it is his money which has gone to 
pay for the land, while Mr. Lender has 
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advanced no new consideration in the 
matter, and asks whether, under the cir- 
cumstances of the case, he has not a 
further remedy than one against his de- 
positor alone on the overdraft, namely a 
proceeding by which his money, which 
in reality constituted the purchase price 
for the land, may be placed as a lien 
thereon, prior to that given by the 
papers executed to Mr. Lender. 

Apart from the legal view, there would 
seem nothing unreasonable or improper 
in allowing the hanker to do this. Why, 
then, can it not be done? Why cannot 
the land, which has been paid for with 
money coming from the banker's till, 
and for which he has not been remuner- 
ated, be held impressed with a trust in 
his favor, and he, being able to follow 
and trace the money into the land, be 
allowed to do so, and enforce his claim 
thereupon? Because a barrier stands in 
the way in the general rule of law that 
payment of a check by a banker is a 
finality, and he cannot disaffirm the act 
and recover back the money because of 
his mistake regarding the state of his 
depositor’s account. True there may 
be exceptions in cases of fraud on the 
part of the holder, or forgery of the 
check, where recovery back is allowed, 
but the circumstances of the present 
case, in view of the decided cases, dis- 
close no such state of affairs as would 
justify the recalling of the payment. 
The instrument was genuine, there was 
no fraud on the part of the holder—the 
government—and no fraud on the part 
of the checkdrawer, for the dishonor of 
his draft was not a matter anticipated by 
him. Let us cite cases illustrative of 
this rule. 

In Oddie v. National City Bank, 45 N. 
Y. 735, a check on the bank by one de- 
positor was handed in to the receiving 
teller for deposit, by another, and credit 


Se 
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was given on the deposit slip. The 
checkdrawer's account was overdrawn at 
the time, and later in the day, the bank 
discovered this, and returned the check 
to the party depositing. The principal 
controversy in the case was over the 
question whether the credit on deposit 
slip was a payment of the check. This 
having been resolved in favor of the de- 
positor—the court finding that the check 
had been received on deposit and the 
legal effect of the transaction was pre- 
cisely the same as though the money had 
been first paid the customer, and then 
re-deposited—the payment of the check 
was held to be a finality and the trans- 
action closed, the court saying: 


The bank always has the means of knowing the state 
of the account of the drawer. and if it elects to pay the 
paper, it voluntarily takes upon itself the risk of se- 
curing it out of the drawer’s account or otherwise. If 
there has ever been any doubt upon this point, there 
should be none hereafter. 


Also in Manufacturers’ National Bank 
v. Swift, in the Court of Appeals, Mary- 
land, March 1889, 1 Bankinc L. J. 55, 
the court uses the following language: 


In the absence of fraud on the part of the holder, the 
payment of a check by a bank is regarded asa finality, 
and the fact that the drawer had no funds on deposit 
will not give the bank any remedy against the 
holder. 


And again: 


If the bank could recover this money from Swift, it 
would be an extremely dangerous matter to do busi- 
ness witha bank. No one could know when he could 
safely receive payment of acheck. We think, how- 
ever, that the law has provided rules for the transac- 
tion of this kind of business which are sound and sen- 
sible, and which promote convenience and security in 
commercial dealings. When, with full and perfect 
knowledge of the facts, and without the least element 
of surprise, imposition or misrepresentation, a bank 
has elected to pay a check, the law could never permit 
it to undo the transaction and recover the money 
back. 


The general rule, we see, based on 
considerations of public policy for the 
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safety and security of those receiving 
payment of checks, makes the payment, 
ordinarily, a finality, whereby, the trans- 
action is closed, the banker’s right or 
title to the specific money foreclosed,and 
in its stead a debt created by the depos- 
itor for the amount; and as we have 
already seen, the circumstances disclosed 
would not, under the doctrine of the 
cases cited, change the ordinary charac- 
ter of the transaction to a case where the 
banker does not lose title or right to 
follow the money paid out as a trust 
fund. No fraud was practised on him 
by the depositor, the dishonor ot his 
draft was a matter not anticipated by 
him any more than the banker, and the 
risk in paying his check before collection, 
was one voluntarily taken. The case 
seems to fall directly within the principle 
of those already decided, which hold 
the banker cannot undo the transaction 
and proceed to’ follow and recover the 
money paid. In view of these cases the 
banker’s only remedy would appear to 
be against the depositor on his account. 

But the depositor would have a rem- 
edy against the land. By his check, he 
has paid the government, and is in a 
position to enforce a lien thereon prior 
to that of the proposed lender—waiving 
the question whether the latter, under 
the circumstances, has any lien at all. 
Even if he had, a lien for the purchase 
money would take priority over a lien 
for an antecedent debt. The depositor 
having his right against the land, and 
the banker having his action for balance 
of account against the depositor, what- 


- ever remedy to subject the land to the 


payment of the debt, if any exist, must 
arise or grow out of his action against 
the depositor. 
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CURRENT NEWS AND TOPICS. 


THE Texas legislature has reduced the legal 
rate of interest to six per cent. and the contract 
rate to ten per cent. 


+ * 

In Arkansas, a bili has been passed adding 
January 1st, Thanksgiving day, and the birth- 
days of Washington and Lee, to the legal holi- 
days already established. The law further reg- 
ulates the presentation and protest of paper fall- 


ing due on legal holidays, and makes all ‘‘sight’”’ 
paper payable without grace. 


* 
* * 


THE attention of bankers who make a specialty 
of cotlection business is asked to the list of Col- 
lecting Bankers published among the advertise- 
ments. By means of a plan of numerical desig- 
nation, a name in this list conveys information 
which would otherwise occupy a much larger 
space. To subscribers only, the rate for name in 
this list is but $1 per year. Try it. 

+ 

DEFAULTED CERTIFICATES.—The Denver Fi- 
nancial News, of April 15, says; 

St. Paul Minn. has defaulted on its $90,000 
board of education certificates, and a suit has 
been brought against the city by the holders of 
the securities—the Mutual Life Insurance Com- 
pany. Two certificates of $35,000 each’ were 
issued on November 6 and November 27, 1889, 
aid one for $20,000 on February 10, 1890, each 
bearing interest at 7 percent. and due one year 
from date. There being no money available for 
the use of the board, the certificates were not 
paid and the suits followed. The whole trouble 
has arisen, it is said, from the attacks upon the 
city’s credit by one of the evening papers, which, 
for the past two months, has attempted to prove 
that St. Paul has a debt of $12,000,000 and is 
practically bankrupt. The result has been a re- 
fusal of the banks to lend the city money. 
Leading business men, however, insist that the 
city is financially sound. 


* 
* * 
Banks ASKED TO ABOLISH THEIR BRANCHES. 


CAMDEN, N. J.,April 2g—The officers of the three 
national banks, the Camden National, the State 


National, and the First National, were inform-, 
ed yesterday by District-Attorney Graham of 
Philadelphiathatunlessthey at once discontinued 
their branches in that city, he would proceed 
against them by indictment under the act of 
Assembly of Pennsylvania of March 28, 1508, 
which forbids banks in other states from having 
branch houses in Pennsylvania. The officers of 
the three banks say they will not abolish their 
branches in Philadelphia, as they are doing 
business under the national-bank laws and with 
the knowledge of the Comptroller of the Cur- 


rency. 


* 
* * 


A Heavy Dericir.—Lewiston Me., April 25. 
It is now alleged that the accounts of Marshall C. 
Percival, ex-cashier of the Shoe and Leather Na- 
tional Bank of Auburn, who attempted suicide 
a week ago, are thousands of dollars short. 
Bank Examiner Parker said last night that the 
examination was not yet completed, but that a 
fulland free statement would be made to the 
publicin a few days. He could not now state 
what the deficit would amount to, but he felt it 
would not reach $100,000. As to the standing 
of the bank, he thought that was fully shown by 
the fact that the authorities at Washington had 
not sént any orders commanding cessation of 
business. He had kept them fully informed as 
to everything that he had discovered in his 
examination of the securities and accounts. 

President Cushman said he could not state 
what the losses would be until the Examiner had 
made his final report, but he was confident that the 
bank would be fully protected by the bondsmen 
and the assets that they already had in hand. 
He felt safe in the assurance that not a single 
depositor, or single business house, or anybody 
else having connection with the bank would lose 
a dollar by Percival’s misdeeds. 


+ 
A Stitt Heavier Dericir.—John T. Hill, 
until March 1, President of the Ninth National 
Bank of New York city, on which date he died, 
and who during his lifetime and until after his 
death, bore the highest reputation for honesty 


and integrity, has been proved a defaulter to 
the extent of $400,000, which sum the bank will 
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lose, without, however, impairing its solvency. 
After examination of the bank by the national 
bank examiner, and the clearing-house com- 
mittee, the following statements were given out 
for publication on April 28: The bank examiner, 
Mr. Hepburn, says: 


“ Anexamination of the Ninth National Bank re- 

veals a defalcation of about $400,000 chargeable to its 
‘former President. 
While the loss is serious, it does not impair the bank’s 
solvency nor its ability to take care of its customers. 
Its assets, aside from the loss mentioned, are of good 
character; its discounts of exceptionally good charac- 
ter. The bank has owned, for a period of fifteen 
years, eighty-five acres of land in the Twenty-third 
and Twenty-fourth wards of this city. As national 
banks are not allowed to own realestate for other than 
bank purposes, and, when taken for debt, not longer 
than five years, this real estate was charged off and 
has not appeared in the assets of the bank for many 
years, during which period it has largely appreciated 
in value. That is now restored at a valuation of $300, 
coo. Competent appraisers value it much higher. 

“ As evidence that the bank valuation is fully war- 
ranted and within limits, the Directors have executed 
an agreement to the bank to take this property at said 
valuation. 

This bank has been unfortunate, but it is perfectly 
solvent, and is entitled to and should receive the sup- 
port of its depositors and the public.” 


The Clearing-House Committee state: 


@‘ An examination by the National Bank Examiner, 
Mr. A. B. Hepburn, of the resources and liabilities of 
the Ninth National Bank shows that a loss of about 
$400,000 has been made by a misappropriation of its 
funds by its late president, extending over a period of 
several years. 

We have examined the assets and have compared 
them with the statement of the Examiner, and we find 
that the capital of the bank is unimpaired and we be- 
* lieve it to be worthy of the confidence of 1ts depositors 
and the public.” 


It would appear that the pilfering had been 
going on for several years. It was easy for the 
President to misappropriate the bank’s assets, 
for according to the published statement of Mr. 
Garden, the new President 


“We had the most perfect confidence in him and he 
managed everything.” 


Mr. Hill’s method of concealing his appropri- 
ation of the pank’s money, was simple. He was 
a trustee of several large estates, and in this 
way was in possession of valuable securities be- 
side those of the bank. These he is believed to 
have put in envelopes in place of the bank's se- 
curities supposed to be contained in them, 
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and by taking them into his personal charge, 
kept the knowledge of the abstraction of the 
bank’s securities from the other officers of the 


bank. 


* 
* * 


ALABAMA BANKERS’ AssOcIATION. The second 
annual convention of the Alabama Bankers’ As- 
sociation will be held at Point Clear, Alabama, 
June 16, 17 and 18, 1891. Following is the pro- 
gramme: 


ADDRESS BY THE PRESIDENT. 


Subject: - Banks; Their Uses and Abuses. 


Regular Order of Business. 


Addresses upon the following subjects: 


HISTORY OF BANKS AND BANKING IN ALABAMA. 
J. H. Fitts, ° - Tuscaloosa, Ala. 


THE LATE UNPLEASANTNESS. 
B. Steiner - - Birmingham, Ala. 
F. S. Moody : - Tuscaloosa, Ala. 
SUPERVISION OF STATE AND PRIVATE BANKS. 

R. M. Nelson, Selma, Ala. J. W. Whiting, 
Mobile, Ala. M. P. LeGrand, Jr.. Mont- 
gomery, Ala. 

OVERDRAFTS. . 

R. Goldthwaite, Montgomery, Ala. J.C. Street, 
Gadsden, Ala. N.C. Elting, Florence, Ala. 
COLLECTIONS, 

A. M. Baldwin, Montgomery, Ala. J. T. Fitz- 
gerald, Marion, Ala. J. S. Mooring, 
Anniston, Ala. 

MUTUAL PROTECTION. 

W. R. Rison, Huntsville, Ala. R. D. Johnston, 
Birmingham, Ala, J. H. Fitts, Tuscaloosa, 

Ala. Geo. W. Craik, Montgomery, Ala. 
GOVERNMENT PETS—NATIONAL BANKS. 
F. Johnston, Birmingham, Ala. E. B. 
Young, Eufaula, Ala. W. B. Shapard, 
Opelika, Ala. 
HOARDING MONEY IN THE STATE TREASURY. 

J. H. Masson, Mobile, Ala. C. C. Harris, Deca- 
tur, Ala. W. H. Skaggs, Talladega, Ala. 
BANK TAXATION. 

J. W. Taylor, Demopolis, Ala. H. L. Martin, 

Ozark, Ala. W. P. Armstrong, Selma, Ala. 


MONEY CHANGERS. FROM A SCRIPTURAL POINT OF 
VIEW. 


By the Committee of the Whole. 


Jos. 


* 
* * 


Bond REDEMPTION StTopPpED.—Washington, 
April 25.—Secretary Foster to-day issued the 
following circular discontinuing the redemption 
of 4% per cent bonds: 
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** With a view to reserving the residue of the 
4% per cent, loan for adjustment within the fis- 
cal year which begins on the first day of July 
next, public notice is hereby given that redemp- 
tions of the bonds of that loan will be discon- 
tinued for the present, and the circular of Oct. 
9g, 1890, under which such redemptions have 
been made, is hereby rescinded. 

** Due public notice will hereafter be given of 
the action of the department with respect to the 
said 4% per cent. bonds.” 


This action of Secretary Foster is believed to be 
the first of a series of measures intended to put 
the Treasury in condition to meet the heavy ob- 
ligations which are expected to fall due before 
Congress reassembles. These 4% per cent. 
bonds do not mature until next September, and 
there is really no obligation, expressed or im- 
plied, upon the Government to redeem them be- 
fore that date. On the first of the present month 
$53,854,250 of this class of bonds were outstand- 
ing. The national banks hold over thirty mil- 
lions of them. If an emergency should arise, 
there is small doubt in the mind of Secretary 
Foster that the banks would be entirely willing 
to continue their holdings at a lower rate of in- 
terest, and they would be prompted to adopt 
this course rather than to oblige the Treasury to 
call in the money in authorized depositories. 


* 
* * 


DEATH OF JOHN THOMPsSON.—John Thomp- 
son, the veteran banker, died at his residence 
395 Madison Avenue, New York City, on Sun- 
day morning, April 19, having been ill since 
last November. 

Mr. Thompson was born at Peru, Mass., Nov. 
27, 1802. Hecame to New York City in 1832 
with some $2,000, and started a broker's office in 
Wall Street, then as now the money centre of 
the country. Prudent, cautious and intelligent 
in all his transactions, Mr. Thompson succeeded 
in the course of a few years in augmenting his 
original $2,000 to $10,000, when he founded the 
subsequently famous paper, Thompson’s Bank 
Note Reporter. This journal, the pioneer in its 
line, accurate and trustworthy in all its reports, 
had an extraordinary success. 

Mr. Thompson’s life-long experience with 
rotten state banks has made him strongly in fa- 
vor of government money. When the civil war 
started he made many suggestions to the gov- 
ernment officials and he was much trusted by 
Secretary Chase, who often sought his advice in 
the dark and trying hours of the country’s peril. 
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Despite gloomy forebodings and the united op- 
position of the banks to the national bank svs- 
tem, Mr. Thompson, in the latter pert of 1863, 
established the First National Bar’., the first in 
New York under that system. His oldest son, 
Gen. Samuel C. Thor..pson, later assumed the 
duties of the presidency of the First National 
Bank, ren.aining at its head until the Chase Na- 
tional Bank was organized with the General as 
president. He died in April, 1884, and it be- 
came necessary for his father to take the presi- 
dency of the bank. He retained the office until 
a suitable substitute was found in the person of 
Hon. Henry W. Cannon, ex-Comptroller of the 
Currency, since which time Mr. Thompson 
filled the office of vice-president. 

Nearly every year Mr. Thompson attended 
or wrote to the Bankers’ Conventions. He was 
a famous advocate of ‘‘ more currency,” espe- 
cially silver, and in 1889 he issued a pamphlet 
entitled ‘‘Three Silver Lunatics.” The three 
were himself, Thurlow Weed, and Edwards 
Pierrepont, late Minister to England. Mr. 
Thompson sent an essay to the Silver Conven- 
tion of 1888 at St. Louis, and ringing letters 
from him were’ read at the Silver Conventions at 
Cooper Union in December, 1888, and October, 
1889. In 1889 spicy letters passed between Mr. 
Thompson and Secretary Windom, whose plan 
for handling silver was not acceptable to the 
banker. 

Much of Mr. Thompson’s time during the 
summer and fall of 1890 was occupied in pre- 
paring, by help of a New York journalist, a book 
called ‘‘Sixty Years in Wall Street,” by John 
Thompson. This book, while a complete finan- 
cial history of the United States, will contain 
many striking reminiscences of his Wall Street 
life and comments on the financial history of the 


country. 
* 
* 


WE take pleasure in calling attention to the 
card of George P. H. McVay, Notary and Com- 
missioner for all the states, appearing for the 
first time in this issue. From personal know- 
ledge we can recommend Mr. McVay as courte- 
ous and efficient, and any business entrusted to 


his care will receive prompt and careful atten- 


tion. 
ok 
* * 


Messrs A. Demarest & SON, whose adver- 
tisement appears elsewhere in the JOURNAL, de- 
sire to call attention to their Pen Cleaner and 
Ink-well, which, from the indorsements shown 
us, we would say ought to be in every bank and 
counting room. 











